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ABANDONMENT. 


In CasE oF Cana Boat—Conversion.—An open canal policy excepted damages 
arising from or caused by ice, and provided that acts of insurers in 
recovering, saving and disposing of the property should not be a waiver, 
or acceptance of abandonment, or as an admission or denial of liability, 
but as done for the benefit of all concerned without prejudice. 


Held, That where the boat and cargo were damaged by ice and the insurer 
took possession, disposed of the damaged part of the cargo, and turned 
over the proceeds together with the undamaged portion to the owner, this 
was not an admission of liability, and did not estop the insurer from 
denying it. 

The agents of insurer disposed of the cargo without objection by the insured, 
who was present. 


Held, That the insurer is not liable for conversion. Schuyler vs. Phenix Ins. 
Co., 150. 


ACCIDENT. 


1. Evmence or INTOXICATION AND NEGLIGENCE.—Where the petition fails to 
allege compliance with policy conditions, failure to object to the omission 
is a waiver of the allegation and of its procf, and the burden is on the 
company to prove a breach of conditions. 


Where in such case the evidence is conflicting as to intoxication when the 
accident occurred, and consists of the observations of those who saw the 
insured before and after the accident, the finding as to the fact will not 
be disturbed 


Riding on the platform of a street car is not negligence per se. 


Evidence of a physician as to the breath of insured after conveyance to the 
hospital was properly excluded, when the time of such observation was 
uncertain. 


Inability of the jury to agree on special findings not essential to support the 
general verdict justifies an instruction to find on the remaining inter- 
rogatories along with the general verdict. Sutherland vs. Standard Life 
& Ace. Ins. Co., 353. 


2. EvipENcE or Suicripe.—In the case of an accident policy a general verdict 
for plaintiff, together with special finding that the death was caused by 
a bullet penetrating the heart, is conclusive of the question that the 
death was due to external violence and accidental means. The pre- 
sumption of law is, in the absence of evidence to the contrary, that death 
was neither due to suicide nor murder. 

Special findings in such case that whether death was due to a shot fired by 
insured or an assassin was unknown must be construed to refer to an 
accidental and not suicidal shot by insured. Warner vs. U. S. Mut. Ace. 
Ass’n., 704. 

3. NEGLIGENCE ofr EMPpLoYE—INToxIcaTion.—The policy insured cannon death 
from accident, and provided that it did not cover death happening while 
intoxicated, or under the influence of any narcotic or intoxicating drink; 
also that the insured should use due care and diligence. It was ‘claimed 
that the insured failed to use due diligence, by “getting off an engine 
backwards while in motion. The answer was that he was a switchman 
in discharge of his duty and insured as such. 

VOL. XXIIL—56. 





882 Digest Index, 1893. 


Held, That the answer did not negative the allegation and was bad on 
demurrer. The fact that he was a switchman would not excuse negligence 
when so acting. 

The policy provided it should not cover accidents resulting from violation of 
rules. 


Held, That the employe is bound to inform himself as to the rules of his em- 
ployment, the insurer is not obliged to learn them and instruct him. 


Held, That the provision against intoxication required such limitations in the 
use of intoxicants that insured retain full control over his faculties of 
mind and body. 


Held, That intoxication released from liability, whether it contributed to the 
injury or not. Standard Life and Acc. Ins. Co. vs. Jones, 225. 


4, RartroaD EmpLoyE—OPEN Po.icy.—A railroad required its employes to be 
insured against accidents and to contribute the necessary premiums. 
The railroad company had an open contract with an accident company, 
covering such of the employes as were entered in a schedule and paid 
the premiums, and agreeing to pay the assured in case of death the prin- 
cipal sums set opposite the names for the benefit of whom it might concern; 
also all claims should be paid assured in trust for whom it might con- 
cern, to wit, in case of accident or disablement, for the benefit of the 
injured person, and in case of death for the benefit of the heirs or assigns 
of deceased. Theemploye was required to make application to the insur- 
alce company on entering service, and on payment of premium was given 
a certificate stating the premiums and the benefits granted, and the con- 
ditions under which they would be paid the insured; also certifying that 
the employe wus insured under the conditions of the open policy to the 
railroad company ‘hereinafter called the assured.” The application in 
this case provided for payment to the wife. 


Held, That under the circumstances the wife might recover directly in case 
of death, although she brought suit as administratrix. Enright vs. 
Standard Life § Acc. Ins. Co., 623. 

5, Vistp.e Insury—Proors or Loss.—Where the evidence is conflicting, the 
verdict will not be disturbed. The application, which was part of an 
accident policy, provided that no liability should attach for injuries otf 
which there was no visible, external mark. 

That an injury visible soon after and as a result of the accident was sufiicient. 


The policy provided for payment during continuous and total loss ‘of such 
business time” as might result. 

Held, That this referred to such business as the insured, as a fireman, was en- 
gaged in, not to the whole range of business pursuits. 


A policy provision that the claim should be paid in San Francisco, or at the 
general agency through which the policy was issued, was not a require- 
ment that notice and proofs of loss must be madethere. An examination 
by one who claimed to be the company’s surgeon in another city, under 
direction of an agent who transacted the company’s business and repre- 
sented himself as general agent in another city, was sufficient compliance. 
Pennington vs. Pacific Mut. Life Ins. Co., 25. 

6. Votuntary Exposure—Uurra Vires.—The insured under an accident policy 
was injured by the accidental discharge of a gun which he was cleaning in 
the belief that it was empty, through an unknown defect in the gun. 

Held, That this was not a voluntary exposure to unnecessary danger. 

The failure of the company to adopt an amendment necessary to authorize it 
to insure against such injuries renders wholly void such contracts, which 
are ultra vires, and the remedy against one who has received a benefit is 
a suit in disaffirmance and for an accounting. 


But the company by illegally issuing such policies is estopped to allege such 
want of power. The insured is not bound to inquire whether the amend- 
ment had been adopted. Miller vs. American Mut. Ace. Ins. Co., 214. 

7. Watver oF Proors—AvutHority oF AGENT—EvipEeNcE.—An accident policy 
provided that a total loss should be payable in case of loss of both feet 
within ninety days of accident, and that proof of disability must be fur- 
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nished within seven months. Total liability was denied on the ground 
that there was no amputation, and insured was induced to sign a claim 
for weekly indemnity to defeat the largerclaim. After the seven months 
insured sent medical evidence regarding continued paralysis of the limbs. 
Held, That the limitation as to proofs had:been waived by denial of liability. - 


Held, That where insured was helpless and being cared for by his brother, 
the latter had implied authority to act for him regarding the insurance; 
and, in dealing with one in the office of the agent whose acts were recog- 
nized by the company, he was dealing with its representative. 

Evidence as to the condition of the msured after ninety days was admissible 
to show the circumstances under which the proofs of loss and receipts for 
weekly intlemnity were signed. 


Statements furnished by insured’s physician to the company at its request, 
after the seven months, were admissible to show waiver of proofs. 

Evidence of total paralysis of the limbs until death would sustain a finding 
of total loss. 

A letter writien to the agent at the request of the insured at the time of sign- 
ing a release and receipt for weekly indemnity, inquiring as to the possi- 
bility of securing a total loss and claiming it as a right, is admissible as 
evidence of absence of intention to releas the company from the claim. 
Sheanon vs. L’acific Mut. Life Ins. Co., 321. 

8. WALKING on Ratmroap.—An accident policy provided that it should not be 
liable for injuries resulting from being on a railroad bridge, trestle, or 
roadbed. The insured was found dead beside a railroad track. It was 
not denied that death was the result of violent and accidental injuries, ex- 
ternally visible. 

Held, That instructions were proper that the company was liable if death re- 
sulted from accident within the meaning of the policy, unless the jury 
was satisfied from the weight of evidence that the cause of death was 
within the exception; that the mere being on the roadbed, if not the con- 
tributing cause of the accident, did not relieve from liability ; nor if killed 
while crossing along a public and well-known footpath. But if crossing 
without exercising the care of a prudent man,this would fall within the ex- 
ception; that leaving the highway, walking along the track unnecessarily, 
would fall within the exception. 

Held, That the burden of proof was on the company to establish the exception. 
Dougherty vs. Pacific Mut. Life Ins. Co., 729. 


See SurcrpE 1, 


ACTION. 


1. By MorrGaGeE or Part.—A policy of fire insurance insures A in a given 
sum, part of it on one property, part on another, loss payable to B “ mort- 
gagee, as his interest may appear.” B’s mortgage covers only one of the 
propertiesinsured. B may sue on the policy in his own name, and recover 
total loss on both properties, not exceeding his debt, notwithstanding 
his mortgage covers only one of the properties insured. Colby vs. Parkers- 
burg Ins. Co., 460. 

2. By Recetver Laimrration.—A policy to K., receiver for H. vs. H. “ on their 
interest in’ etc., is an insurance of the receiver as representative of their 
interest, and reformation is not needed to enable his successor to sue. 

Delay to bring suit within the time fixed by limitation clause is no bar to 
action when caused by agent’s promises to pay. 

The policy provided that suit must. be brought within twelve months after 
date of fire; also that it was not payable until sixty days after proofs 
of loss. ; 


Held, That the limitation began to run after the expiration of the sixty days. 
Steel vs. Phenix Ins. Co., 7. 


3. Construction or Statute.—The statute of Iowa (McClain’s Code, $1734), 
providing that no action shall be begun within ninety days after notice of 
loss has been given, prohibits such action within the time, although the 
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policy has by its terms become payable. The statute applies to a stock 
of goods as well asa building, since it expresses that it shall apply to 
all policies of insurance contemplated in the statute. Wilhelim vs. Des 
Moines Ins. Co., 371. 

4, Liwitation.—Five months before the termination of the limitation period 
the company declined to pay, and advised plaintiff to go to the courts. 

Held, That an action after the limitation had expired was too late. Law vs, 
New England Mut. Acc, Ass’n, 317. 


See ARBITRATION 3; ASSIGNMENT 1; ContractT3; Foreign Company 1; LessEE; Lim- 
ITATION; MortTGAGEE 4, 5 


ADDITION. See Risk 2. 


ADJACENT BUILDING. See Risk 2. 


ADJUSTER. 


Warver By.—Notice of loss to the general agent on a postalcard, followed by 
a reply that an adjuster would be sent, and the coming of the adjuster 
and inquiring concerning the loss and requesting insured to come to C. 
the next morning with his policy, is evidence tending to show a waiver 
of written notice accompanied by affidavit as required by statute, such 
statute being for the benefit of the insurer. 

Further evidence that the adjuster left word that he would pay the loss, 
justified an instruction that if plaintiff as a reasonable man relied on it, 
and was entitled so to do, they should find a waiver. 

Held, That a failure to go to C., as requested, would not affect the question of 
waiver. Harris vs.Phenix Ins. Co., 116. A 


See Proors or Loss 6, 8, 14, 15, 16, 17; Trrz 8. 
ADJUSTMENT. See REtnsurance. 


ADMINISTRATOR. 


AvtHority or—Situs or Drsr—AssigNMenT.—A tutor of minor heirs ap- 
pointed in Louisiana, whose father was domiciled and died in Kentucky, 
has no powers of administration over property not located in this state. 


A debt due by a New York debtor to a Kentucky creditor does not acquire a 
situs in this state because the nonnegotiable evidence of the debt is 
found here. 


A Louisiaua court has no valid authority to appoint an administrator to a 
person who was domiciled and died in Kentucky, and who left no prop- 
erty in this state. 

When a policy of insurance expressly stipulates that no assignment shall be 
valid without the consent of the company, an assignment without such 
consent is without effect. Moise vs. Mut. Reserve Fund Life Ass’n, 710. 


AGENCY. See OrHer Insurance 1. 


AGENT. 


1. AurHoRITy As TO AssIGNMENT.—Where the agent had power to issue the pol- 
icy, he had authority also to make any changes as to the person entitled 
to the benefit thereof which did not increase the risk; therefore, where 
the policy was for $1,000, and a mortgage named in the application for 
$700 was executed by the insured, an assignment of so much of the policy 
as would cover the mortgage was authorized by the agent. Held, Within 
his powers. German Ins. Co. vs. Penrod, 41. 
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2, AuTHoriry or.—Where the agent solicited and procured insurance on prop- 
erty in an adjoining state, assuming to be authorized, and the company 
received the premium and treated the policy as valid, until after the fire, 
the question of his apparent authority is for the jury under proper instruc- 
tions, and they were authorized to find that he was vested with the powers 
of a general agent. Hahn vs. Guardian Ass’e Co., 721. 


3. AuTHoRITY OF CLERK To INDoRSE CoNSENT TO ASSIGNMENT AND OTHER INSURANCE. 
—An agent for an insurance company, possessing the power to contract for 
risks, write and deliver policies, collect premiums, and make indorse- 
ments upon policies, employed a clerk, and authorized him to transact 
the business for him in the agent’s name. The clerk, in the line of his 
employment, wrote the policy in suit, signing the agent’s name thereto, 
and the risk was reported to and approved by the company. Afterwards 
the agent indorsed upon the policy his approval of the assignment 
thereof by the insured to the purchaser of the property. Subsequently 
the clerk indorsed upon the policy permission for additional concurrent 
insurance, for the discontinuance of the night watchman and watchman’s 
clock, and any loss under the policy was made payable to the mortgagees, 
which indorsement was reported to the company in the agent’s name, 
and the attention of the latter was called thereto, who acquiesced in the 
same. In an action on the policy it was held that the act of the ‘clerk in 
making the indorsement was the act of the agent, and was binding upon 
the company, to the same extent as if the same had been made by 
the agent personally. 

A local agent of an insurance company, who has the power to make a contract 
of insurance, has the authority to consent to additional insurance, and 
to accept notice of a change in the risk and of the placing of incum- 
brances on the property, unless there is some provision in the policy to 
the contrary. 


The indorsement upon a policy by such an agent of his approval of the 
assignment of a policy is binding upon the company, where the policy con- 
tains a clause that no assignment thereof shall be valid unless the same 
is indorsed thereon, and approved by the company or its regular agent in 
writing. German Jns. Co. vs. Rounds, 48. 


4, AuTHority To Contract By Parot.—The statute of frauds does not apply to 
a verbal contract to issue a policy; such contract is binding. 


Authority to an agent to insure property situated in a certain city and 
vicinity is authority to insure in a village ten miles distant, where the 
company sanctioned such contracts. 


Where such insurance is made by a general agent with authority to contract, 
it is not affected by the tact that it was in violation of private instructions 
to the agent. 


A written application when made on the representation of the agent that it 
was merely descriptive, and did not aftect the rights of insured under a 
parol contract previously made, is not a waiver of such parol contract. 


The rejection of such written application will not affect the rights of insured, 
where the loss was prior to his notice of the rejection. Howard Ins. Co. 
vs. Owens, 514. 


5. Construction oF Contract.—The company’s contract with aa agent pro- 
vided for solicitation of premiums on the ‘ natural-premium plan,’’ for 
certain commissions, and for the continued payment of a certain per cent 
of such commissions as should subsequently be collected by the company 
during five years, in case of the discontinuance of the agency for any 
cause except dishonesty. The contract could be terminated by the com- 
pany for failure to render an accounting, for dishonesty, and the violation 
of certain regulations. 


Held, That the subsequent abandonment of the natural-premium plan, and 
refusal to allow further soliciting under such plan, was a wrongful ter- 
mination of the agency. 

Held, 'That subsequent efforts by the company to induce parties insured 
through the agent to change their policies to the level-premium plan 
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was a violation of the agreement regarding payment of a percentage of 
the commissions. 

Held, That in case of abandoning the agency without cause under such an 
agreement, an action will not lie against the company as upon a quan- 
tum meruit, 

Held, That where such contract is wrongfully terminated by the principal, 
and damages are recoverable for violation of express contract, a request 
for assessment of damages, as upon quantum, meruit, will not sustain a 
general demurrer. Newcomb vs. Imperial Life Ins. Co., 53. 


6. Or ForEtcn Company, AuTHORITY,TO CoNTRACT—CONTRACT, WHEN INCOMPLETE. 
If there is a well-defined local usage by which local agents of foreign 
companies can make binding preliminary contracts, a foreign company is 
charged with the knowledge of it, and the establishment of an agent gives 
him apparent authority to so bind it, regardless of private instructions. 

But such usage must be uniform, notorious, and well defined. Opinions on 
what an agent’s authority should be is not evidence of such usage, and 
in the absence of such evidence the question should not be submitted to 
the jury. 

Evidence that the agent had authority to accept premiums, and acted in 
adjustments, bound as to cargoes, took charge of wrecking expeditions, 
and received proofs of loss and notices of abandonment, was not evi- 
dence of authority to bind on vessels where his lack of authority to issue 
full policies was known. 

Where the application forwarded by the local agent to the general agent for 
acceptance is not the same as the original, the minds of the parties did 
not meet. Greenwich Ins. Co. vs. Waterman, 651. 

7. REINSURANCE BY, WHEN Vorp.—The agent, having been directed by his com- 
pany to cancel, or reinsure a portion of a risk, reinsured it in another 
company of which he was also agent, without its consent. 

Held, That the agent could not act in matters of discretion for two parties in 
the same transaction, and the reinsurance was void at the election of the 
reinsurer. Empire State Ins. Co. vs. American Cent. Ins. Co., 626. 

8. Waiver or IncumBRANCE By.—The contract between the agent and the 
company provided that, in consideration of a certain commission, he 
should work such territory as should be assigned, and be governed by 
instructions from the company. Under a prior certificate, he had been 
constituted an agent to solicit insurance and receive premiums. 

Held, That he was not a general agent with authority to waive the policy 
provision against incumbrance. Martin vs. Farmers’ Ins, Co., 259. 


See Accipent 7; AppiicaTIon 3, 4, 6; ASSIGNMENT 2; CANCELLATION 2; CoNTRACT 
1; DowER; GARNISHMENT; INCUMBRANCE 2; LimITATION 2; MortGaGE 2; OTHER 
INSURANCE 38, 5, 7, 10, 11,13; Paron Contract; PARTNER 2; PLEADING 2; PRE- 
miuM 1; Proors or Loss 2, 8, 18; ReBaTE; ReMovaL; RENEWAL; Risk 8; 
Tirze 4, 5, 6, 8, 14, 15; TonTINE, 


ALIENATION. 


SEVERABLE Contract.—Where a policy of insurance is so written as to place 
separate valuations upon different subjects of insurance, the contract is 
severable, and a breach of the contract only affects the insured property 
which is the immediate subject of the act of alienation. 

A change of title, by which the contingent interest of the insured to property 
becomes absolute, will not defeat the insurance. Continental Ins. Co. vs. 
Ward, 373. 


See Partner 1. 


ALTERATION. See ImproveMENTs. 


ANTI-TRUST. See Foretcn Company 2. 
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APPLICATION. 


1. Breacu oF Warranty.—Where the application was a warranty, and the in- 
surance was on a stallion, a gross misstatement regarding the amount of 
service and the number of colts obtained was a fatal breach. Indiana 
Farmers’ Live Stock Ins. Co., vs. Rundell, =36. 


2. Fase STATEMENT IN.—In the application, which was a warranty, the in- 
sured falsely stated he had never had piles. The contract provided that 
it should be void if any of the statements in the application should 
prove untrue. 


Held, That there could be no recovery, although the insured was ignorant that 
he had had piles. Baumgart vs. Modern Woodmen of America, 707. 

3. KNOWLEDGE OF AGENT—PLAcE oF ConTRacT—Spittinec Bioop.—The statute 
of lowa provides that any person procuring applications shall be deemed 
the agent of the company employing him, anything in the application or 
policy to the contrary notwithstanding. 

Held, That a policy solicited by the agent of a foreign company in Iowa of a 
citizen of Iowa, and the premium paid there, is an Iowa contract, to be 
governed according to the laws of that state, notwithstanding a provision 
in the application that it shall be deemed a contract made at the home 
office in another state. 


The application, which was a warranty, represented that the plaintiff had not 
spit blood. When the insurance was solicited, the agent and medical ex- 
aminer were fully informed by the applicant that on one occasion, after 
over-exertion and a fall, he had spit a trifling amount of blood apparently 
from the rupture of a small vessel in the throat, and was told that this 
was not the spitting of blood referred to, and that his proper answer 
was ‘‘no.” 


In an action by the company for cancellation of the policy, held, that the 
knowledge of the agent and medical examiner was the knowledge of the 
company and a waiver of the failure to state the facts, in the absence of 
any knowlege by the insured of limitation of authority to so waive on the 
part ot the agent and examiner. Mutual Ben. Life Ins. Co. vs. Robison, 
401. 

4, PLEADING—WAIVER oF INCUMBRANCE BY AGENT.—It is not necessary in Indi- 
ana to file a copy of the application with the complaint. If the answer 
alleges a violation of policy conditions, the reply may be a waiver, either 
at the time of issuing the policy or subsequently. 

Where'the application in such case is filled by the agent, and a privilege to 
incumber is not inserted as directed, and the applicant is an ignorant 
man, this court will not assist in the furtherance of a fraud because the 
policy contained a forfeiture clause; and where the application and policy 
are inconsistent, the former must stand. 

A reply setting forth the above facts will be deemed sufficient. Phenix Ins. 
Co. vs. Lorenz, 712. 

5. PRoHIBITrED RisK—REPRESENTATION AS TO MARRIAGE AND HeEattH.—It is 
competent in a policy to provide that a forbidden hazard shall make it 
void or proportionately diminish the insurance, and if the hazard be not 
specified the question is for the jury whether the provision has been 
violated. 

Where the policy is in consideration of statements in the application, the 
latter is part of the contract. 


A direction in the application making policy payable to one claimed to be a 
wife is not a material representation in case of an unmarried man. 


A statement in the application that insured had never been physically injured 
is not a misrepresentation which will avoid forfeiture where it appeared 
that injuries had been sustained at an earlier period of life whose effects 
had wholly disappeared. standard Life § Ace. Ins. Co. vs. Martin, 578. 

6. REPRESENTATION BY AGENT—FarLurE To Assess.—Where the application, 
signed by insured and filled in by the medical examiner, who testitied to 
the truth of the answers, contained false statements as to health, accord- 
ing to the evidence, it was error to charge that such answers would not 
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vitiate the policy if written by the agent and the insured was an ignorant 
man, unless the agent and insured conspired to defraud the company. 


The insured must be ignorant of the falsity of such answers in order to 
avoid forfeiture. 


A charge that, if by the form of its policy or acts of its agents the company 
induced the insured to believe that the policy was valid from its date, to 
assert the contrary on the trial would be fraud. 


The application was made part of the policy, and provided that the policy 
should not take effect until the first assessment had been paid. - 


Held, That where, according to the provisions of the policy, the company 
should have made an assessment on a certain date, but failed to do so, 
it cannot rely on its own failure to defeat the claim. Globe Reserve Mut. 
Life Ins. Co. vs Duffy, 121. 


7. SvaTEMENTs As TO HeattH.—Where the court in substance charged the jury 
that false statements in the application, as to his health, by the insured, 
would defeat recovery in regard to any matters that he ought to have 
known about, it was not error to refuse to charge specifically in the 
language requested. 

Where such statements related to consumptive conditions which were con- 
cealed and undeveloped, and could not certainly be known or suspected, 
mnisstatements in the application were not a ground of forfeiture. En- 
dowment Rank vs. Rosenfeld, 547. 


8. Usr or Liquor.—An applicant for insurance, in answer to the question to 
what extent he used alcoholic stimulants, answered ‘‘none.” Held, That 
proof of a single use of liquor was not sufficient to prove the answer un- 
true, but that it would be necessary, for that purpose, to prove a habit or 
custom of using such stimulants. 

Improper remarks of counsel to the jury are no cause for reversal, where no 
ruling of the trial court on the point is asked or made, and no exception 
istaken. Grand Lodge A. O. U. W. vs, Belcham, 523, 


See AGEent 4; Vacant 4. 


APPORTIONMENT. See Morreaces 1. 
APPRAISEMENT. See Arsrrration; Proors oF Loss 8. 


ARBITRATION. 


1, Evipence or DIsINTERESTEDNESS.—Evidence that the company insisted on 
the appointment as its appraiser, under the arbitration clause, of an ex- 
pert from a distant place, who had repeatedly before done such work for 
it and other companies; that subsequent to his appointment he declared 
himself the special representative of the company, bound to stand up for 
its rights; and that he controlled the other appraiser in awarding an in- 
sufficient sum will justify a finding that he was not a disinterested person. 

Where these facts regarding the appraiser are unknown to the insured until 
after the award, it will be set aside, and he may recover his actual loss. 

In order to be “disinterested” an appraiser must not be prejudiced. Brad- 
shaw vs. Agricultural Ins. Co., 161. 

2. InTERESTED Party.—The fact that one of the referees was indorser of a note 
made by insured and secured by mortgage, did not render him an interested 
party in the subject of arbitration. Bullman vs. North British § Mercantile 
Ins. Co., 668. 

3. No Bar To Action..—In a contract creating a definite legal obligation (e. g., 
to pay a certain sum of money upon a specified contingency), an agree- 
ment to the effect that the rights and obligations of the parties shall be 
determined by arbitration, and that no action shall be maintained on the 
contract, is not legally effectual to bar such an action. 

Such a clause in a contract of insurance construed. Whitney vs. National 
Masonic Accident Ass’n, 196. 
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4, RerusaL To ApPRAIsE.— Where the appraiser for the defendant refused, with- 
out excuse, to agree upon any umpire within a reasonable distance, and 
insisted on nominating umpires 200 miles away who were unknown to 
plaintiff’s appraiser, and his actions were virtually a refusal to make 
the appraisement, the failure to complete such appraisal according to the 
policy stipulation was no defense to an action. McCullough vs. Phenix 
Ins. Co., 781. 


5. Surricrency or AwarD—Nortice To MortGcaGEE.—The policy insured a ‘ pulp 
mill and the machinery therein.” 

Held, That there was nothing to suggest the inclusion of a tramway, and the 
failure to include such tramway in an appraisement, through the fault 
of the insured, did not invalidate the award. 


Where the policy provides for an appraisemeni and is payable to mortgagee 
as interest may appear, notice to or consent by such mortgagee of the ap- 
praisement is not necessary to its validity. 

Where the policy provided that an appraiser shall be selected by each party, 
and that the two so chosen to first select an umpire in case of disagree- 
ment, it is immaterial that an umpire is chosen before disagreement. 

Where all the appraisers agreed in every particular, it is sufficient evidence 
that the company’s appraisers acted impartially. Chandos vs. American 
Fire Ins. Co., 425. 


6. Vauipity or Awarp.—An agreement for arbitration was made which pro- 
vided that each party should appoint an arbitrator who should appraise 
the damage, and the two select an umpire, who should decide matters 
of difference only, and that any two of them might make return. 

Held, That the third party was to act as umpire only, and not as a third arbi- 
trator in making estimates. 

The two arbitrators made independent estimates of the loss, the one of $5,000 
and the other of $115,000, and without discussing their differences sub- 
mitted thém to an arbitrator, who declined to decide the matters sub- 
mitted at the time, took both estimates, occupied a room by himself with 
clerks, and after three days made an award of $60,000, in which one of the 
arbitrators concurred. 

Held, That the award was valid. In the absence of evidence of corruption or 
fraud it will not be deemed excessive. 

It cannot be claimed for the first time on appeal that the umpire and arbitra- 
tor for the insured partook of the hospitality of the insured while making 
the award. 

Where several insurers found in the arbitration and in the bill to set aside 
the award, the action was single, and it was error to dismiss it as to some 
because their proportional share was less than $2,000. Hartford Fire Ins. 
Co. vs. Bonner Mercantile Co., 801. 

7. WAIVER OF—WAIVER OF Proofs oF Loss.—In an action on a policy of insur- 
ance, where the defendant pleaded fact amounting to a waiver of a con- 
dition in the policy a failure of the plaintiff to plead such waiver is cured. 


The defendant’s answer alleges a provision in the policy sued on “ that in 
case (differences shall arise touching any loss or damage, after proof there- 
of has been received in due form, the matter shall, at the written request 
of either party, be submitted to impartial arbitrators,” and avers that 
differences have arisen, and the defendant has requested arbitration. 
Held, That the furnishing of proofs of loss is waived. 


The defendant has no right to insist on the execution of a written agreement 
to arbitrate, containing provisions not stated in the policy; and where 
it insists on the execution of such written agreement before submission to 
the arbitrators it waives its right to arbitration under the policy. 

The defendant, having failed to request in writing an arbitration under the 


policy, is deemed to have waived any right thereto. Walker vs. German 
Ins. Co., 750. 


8. WHEN Awarp is Vorp.—An award will be held void for uncertainty when no 
amount is named therein,or means indicated by whichit can be ascertained 
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Held, That the finding in the record was a mere invoice of goods, and not an 
award of arbitrators, St. Paul F. § M. Ins, Co. vs, Gotthelf, 34. 


9. WHEN not Enrorcisie.—A stipulation for arbitration which does not pro- 
vide for the number of the arbitrators, nor their mode of selection, is too 
indefinite to be enforced, Greiss vs. State Investment § Ins. Co., 629. 


10. WHEN Unnecessary.—Where the policy provides that in case differences 
arise they shall be submitted to appraisers, such submission is not nec- 
essary in order to maintain suit, where it does not appear that any differ- 
ences arose or that any request was made for arbitration. Capitol Ins. 
Co. vs. Wallace, 397. 


See Contract 3; MortGaGEE 5; Toran Loss. 
ARTIFICIAL LIGHT. See Risk 3. 


ASSESSMENT. 


1. In Cask or Insotvency.—An assessment ordered by a lower court on the 
members of an insolvent mutual company, for the expenses of a receiver- 
Ship, will not be disturbed if not grossly excessive. 


A decree ordering such assessments does not preclude the individual members 
from defending on grounds peculiar to themselves, and other questions 
arising may be settled in the distribution of the fund, therefore a refusal 
to appoint a master to ascertain who are legal claimants and the amount 
of their claims was not error. Wood vs. Standard Mut. Live Stock Ins.Co., 
550. 

2. NoriricatTion By Mart.—The members of a mutual company could not be 
suspended ‘for nonpayment of assessments until after the expiration of 
30 days after the mailing of a registered letter notifying him of the 
assessment. 


Held, That the time began to run from the date when the registration was 
completed by the necessary entries in the books of the post office, and the 
furnishing of a receipt as required by the postal regulations. 


Held, That where the period expired on a Sunday, it will be regarded as 
expiring on the following day. Holbrook vs. Mill Owners’ Mut. Ins. 
Co., 832. 

3. PLEADING AND EvIDENCE as To.—In an action by a mutual fire insurance 

company to recover the amount of an assessment against a policyholder, 
an averment in the affidavit of defense setting forth the condition of the 
company six months prior to the assessment, showing that the assessment 
would produce nearly four times the amount needed to pay plaintiti’s lia- 
bilities at that time, is irrelevant and insufficient, since it is the necessity 
for the assessment at the time it is made, if at all, that determines its 
legality. 
May 1, 1876 (P. L., p. 53, § 56), providing that the certificate of any mu- 
tual fire insurance company setting forth that an assessment has been 
made, and the amount due, shall be prima facie evidence thereof in all 
courts of this commonwealth, but that in all cases against any member in 
which such member may, within the time prescribed by law, file an 
affidavit setting forth that the assessment is for more than is necessary to 
pay the losses and necessary expenses of said company, such certificate 
shall cease to be evidence of anything whatever, and said company shall 
be compelled to prove its claim as other claimants do, does not apply to 
an affidavit of defense, but has reference to the method of proof on the 
trial. 


Though the affidavit of defense avers that at the date of the assessment it was 
greater than was required to pay tbe losses and necessary expenses, it is 
insufficient, in the absence of an averment of fraud or mistake, since de- 
fendant, as a member of the company, has submitted himself to the acts 
of the managers, as his representatives, in making assessments to meet 
losses and expenses. 
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A stipulation in the application of defendant for his policy that, if any assess- 
ment be not paid within 30 days after notice of the same, he will ‘‘pay 
25 per cent thereon for expense of collection,” is not unconscionable and 
illegal, and may be collected in addition to the assessment. People’s Mut. 
Fire Ins. Co. vs. Groff, 741. 

4, Watver or ForrerrurE.—The charter of a mutual fire company provided 
that if payment of an assessment be not made within thirty days after 
due notice by mail, the insurance may be suspended by the secretary or 
board, and if not made within ninety days it should stand suspended. 
The company was accustomed to send three notices of assessment. The 
first was a statement of the amount of loss and its apportionment among 
the members. The second, thirty days later, notified the members that 
their assessment was due, and the third, at the end of ninety days, notified 
delinquents of theirsuspension. A few days after receiving the first notice, 
plaintiff replied that he would settle as soon as he was able to come to 
the home office and that he had sustained losses himself to the extent of $5. 
The secretary replied that if particulars were furnished he would see 
what action could be taken to settle the claim. Four months later plain- 
tiff sent particuiars, and again stated that he would pay his assessment 
the first time he was down to the office. No answer was received, and 
plaintiff claimed that he supposed the company had acquiesced in his 
propositions. 

Held, That it was proper to submit to the jury whether there had been a 
waiver of forfeiture. Elmendorph vs. Citizens’ Mut. Fire Ins. Co., 618. 


See AppiicaTion 6; BENEVOLENT Socrety 1, 4, 8, 9, 19, 20, 21; Duxs; INsoLvEncy; 
Mortvat Company 2, 3; Premrum Notre 1; UNauTHorIzED CoMPANY. 


ASSESSMENT COMPANY. See Rescisston. 


ASSIGNMENT. 


1. From Wire, WaeEn Partiat—Action.—The husband may maintain an action 
in his own name on a policy assigned to him by his wife with the assent 
of the company, along with the transfer of the property insured. 

Where such transfer and assignment related to personal property only, while 
the policy also included real estate, the policy will thereafter run to 
different persons and insure different interests, each subject to a distinct 
remedy. Bullman vs. No. British § Mercantile Ins. Co., 668. 

2. Norice to Acent.—The payment of aclaim to the party whom the company 
has contracted to pay, without knowledge of an equitable assignment 
not consented to, excludes any further claim against it. 

Notice of assignment to a soliciting agent was not notice to the company. 
Linder vs. Fidelity § Casualty Co., 472. 


See ADMINISTRATOR; AGENT 1, 2; Benevonent Soctety 2,19; TirrE1; Wire's 
Poticy 1. 


AWARD. See ARBITRATION, 
BENEFICIARY. See Benevoutent Society; Wire's Poricy 2. 


BENEVOLENT SOCIETY. 


1, AssESSMENT AS WatvER.—Where a benevolent society is informed that a 
member falsely stated his age in his application and, after an investigation 
made with due diligence, finds the accusation to be true and expels the 
member, an assessment levied, pending the investigation, is not a waiver 
of the right to expel. Preuster vs. Supreme Council of Order of Chosen 
Friends, 141. 

2. ASSIGNMENT OF CERTIFICATE—WHO MAY BE BENEFiIcIARY.—The statute of 
Massachusetts providing that when a policy is effected by one on his own 
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life or the life of another for the benefit of such other or his representa- 
tives, or a third person, the person for whose benefit it was made shall 
be entitled thereto against the creditors and representatives of the party 
effecting the insurance, does not apply to benevolent associations so as 
to defeat the assignment of a certificate by a member. 


The statute permitting benevolent associations to create a fund for the 
assistance of widows, orphans, or other relatives of deceased members, 
permits a sister to be a beneficiary. 

Provisions in the certificate requiring alterations to be in writing, signed by 
the treasurer, and a rule requiring both the member and beneficiary to 
sign an assignment, are mere regulations for the protection of the 
association, which it may dispense with. Anthony vs. Mass. Ben. Ass’n, 821. 

3. DrEsIGNaTION oF BEN«FIcrary.—The by-laws of a benevolent society required 
a change of beneficiary to be effected by a special form ot indorsement 
on the certificate. A member in extremis, being unable to find the cer- 
tificate through no fault of his own, bequeathed the benefit to a new 
beneficiary by will. 

Held, That in equity the mode of designation would be recognized as valid, in 
a bill of interpleader by the society to determine the rights of claimants. 
Grand Lodge A. VU. U. W. vs. Noll, 476. 

4, EvIDENCE AS TO ASSESSMENT.—When it is required in the by-laws of a ben- 
evolent society that the supreme secretary shall notify subordinate secre- 
taries to make a fixed assessment whenever the benefit fund is insufficient, 
such notice is presumptive proof of the necessity of an assessment, and 
preliminary evidence of the necessity of such assessment is unnecessary 
to support evidence of such notice and refusal of plaintiff to pay. Dem- 
ings vs. Supreme Lodge Knights of Pythias of the World, 606. 

5. Lex Locr—InsvuraB_e Interest—Limiration.—The by-laws of a benevolent 
society provided that no poliey should be in force until the application 
was approved at the home office. and no payment should be binding 
until received there. The application provided that the contract should 
be considered as made in the state where the home office was located. 

Held, That such state was the place of contract,in the case of applications made 
in other states. 


Where the by-laws provide that children may be named as beneficiaries of 
policies on the lives of parents, their insurable interest need not be shown. 

Limitations do not begin to run while negotiations are in progress for 
settlement. Voorheis vs. People’s Mut. Ben. Soc., 192. 


6. Liurration.—A certificate of membership in a mutual benefit insurance as- 
sociation merely stated that a certain person was a member, but named no 
person as beneticiary. The member died intestate, leaving a widow. ‘The 
by-laws of the association provided that benefit money might be disposed 
of by will, otherwise to be paid to the member’s widow. Held, That, as 
parol evidence was necessary in order to prove that the widow was en- 
titled to the benefit money, the contract was not a written one, within 
the meaning of Rev. St., c. 83, § 15, which bars in five years actions on 
unwritten contracts. 

Where an insurance company does nothing to induce delay in bringing suit, 
the statute of limitations begins to run in its favor from the time it noti- 
fies a claimant that his claim is rejected. Railway Passenger §& Freight 
Conductors’ Mut. Aid § Ben. Ass’n vs. Loomis, 18. 


7. Memsers as WitnessEs.—The Pennsylvania statute which provides that, 
where a party to a contract is dead and his right therein has passed to 
the party on the record who represents his interest in the subject of the 
controversy, no person whose interest is adverse shall be a competent 
witness to any matter occurring before the death, does not debar members 
of a benevolent society subject to assessment for a benetit from being wit- 
nesses in case of action by the widow of a deceased member to whom the 
benefit was made payable. 


Parol evidence is admissible to show that a motion recorded on the minutes 
to suspend a member was carried, where that fact does not appear on the 
minutes. Hamill vs. Supreme Council of the Royal Arcanum, 560. 
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8. NonPpayMENT oF AssEssMENT.—The certificate of a benevolent society pro- 
vided that failure to pay an assessment within 20 days after notice sent 
should work a forfeiture. The insured died on the 21st day after notice 
was sent. 

Held, That no recovery could be had. 


Held, ‘That evidence that on many prior occasions assessments had been al- 
lowed to be paid when past due was not evidence of a waiver of forfeiture. 
Reichenbach vs. Ellerbe, 764. 


9. Payment oF ASSESSMENT AFTER DEATH.—When a member has been suspended 
for default in assessment, re-instatement to membership in a benevolent 
society cannot be effected after the death of the member, by the payment 
of the assessment, although according to the rules of the order such pay- 
ment was within the time that would have entitled to re-instatement if 
alive. Modern Woodmen of America vs. Jameson, 337. 


10. Recovery on JupGMEenT.—The by-laws of a benevolent society provided 
for bimonthly assessments, and that losses should be paid pro rata out of 
the next assessment or, in case of contest and a judgment, pro rata out 
of the next assessment after its rendition. 


Held, That a judgment obtained must be paid in full, although the pro rata 
share of the assessment was not sufficient. All defenses as to the amount 
were merged in the judgment, and it may well be doubted whether a 
contract undertaking to vary the amount receivable in satisfaction of a 
judgment can be enforced. People’s Mut. Benefit Soc. vs. Werner, 585. 


11. REINSTATEMENT IN CasE OF MISREPRESENTATION.—A member of the Maine 
Benefit Association, by intentional nonpayment of overdue assessments, 
forfeited his membership, all interest therein, and benefits to be derived 
therefrom. In his application for reinstatement by payment of such as- 
sessments, in consideration that the association would accept them, he 
stated he was then in good health, and that there was nothing in his 
habits or condition which was likely to impair his health or shorten his 
life, and that, if “this statement be found to be in any respect untrue, 
the policy shall be treated in the same manner asif the assessment had 
not been accepted.” Held, That the stipulation was unqualified, and that 
an instruction that if the statement, though untrue in fact, were honestly 
made, the member’s personal representative might recover is erroneous. 
Richards vs. Maine Benefit Ass’n, 865. 

12. REINSURANCE AND INSOLVENCY or.—The officers of a mutual benefit society 
contracted with those of another to pay the death losses of the latter, 
upon the transfer of its funds and its cessation from further business. 

Held, That the contract. not being authorized by its charter or the laws, was 
ultra vires, and a violation of the rights of the members. 

Held, That the partial execution of the contract, or the bankruptcy of the 
second company through the transfer did not affect the case. Twiss vs. 
Guaranty Life Ass'n, 539. 

13. REPRESENTATIONS AS TO HEALTH—INTEREST, WHEN CHARGEABLE.—Perine vs. 
Grand Lodge (Minn.) followed as to the effect of the receipt and retention 
by the defendant of money for membership in the order. 

Statements made by an applicant for such membership (a kind of life insur- 
ance) in answer to questions formerly addressed to him in connection with 
such application, held to be representations only, and not warranties. 


Such questions being material, the answers thereto, so far as material, must 
be substantially true, or the policy will be avoided, even in the absence 
of fraud. 


The answer given to a material question may be immaterial and of no effect, 
even though untrue (in the absence of fraud), e. g., where the fact stated 
is not of itself material, and is so irresponsive to the question as to leave 
that wholly unanswered. 

So held concerning a question asking of what disease the mother of the appli- 
cant had died, and which he answered by saying that he did not know, 
explaining his ignorance by statements which may not have been in ac- 
cordance with the facts. 
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The burden is on the insurer to allege in defence, and to prove the untruth- 
fulness of representations made by the applicant. 


Evidence held to justify the verdict. 


Proofs of death having been properly made, whereupon it became the duty 
of the defendant, in accordance with its constitution, to make provision 
for payment by assessment, and it having neglected to do so, and havin 
declared that it would not pay, the reason therefor being that it denie 
its liability, held, that interest was chargeable from the time of such 
refusal, although no proper formal demand of payment had been made. 
Perine vs. Grand Lodge A. O. U. W., 71. 

. Ricut to Certiicate.—A secret benevolent order, which issues certifi- 
cates of indemnity solely to its members, whereby the order obligates 
itself to pay a stipulated sum on the death of any member to his widow 
or children or other persons dependent upon him, upon complying with 
all the requirements of chapter 18, Sess. Laws 1887, is entitled to a certifi- 
eate from the auditor, authorizing it to transact business in this state, 
without paying the fees specified in section 32, c. 43, Comp. St. State ex 
rel. Royal Arcanum vs. Benton, 238. 


. Riguts oF A¥FIANcED WiFE.—Where a mutual benefit society, organized 
for the benetit of relatives and persons dependent on members, issues a 
certificate payable to the member’s affianced wife,” the question whether 
she was really dependent on the member, and was therefore entitledto be 
a beneficiary, is a question of fact. 

Where the affianced wife was, during the entire period of her engagement, 
working for her own living, earning during part of that time more than 
her intended husband, and receiving nothing from him except occasional 
presents of clothing and money, she is not ‘‘dependent” on him. Alex 
ander vs. Parker, 199. 

16. Ricuts or BEeNerictary.—The certificate of a benevolent society payable to 
the wife and daughter of the insured is a devise, which creates a joint 
tenancy, and the last survivor of the beneficiaries takes the whole. 
Farr vs. Trustees of Grand Lodge A. O. U. W., 760. 


17. Ricuts or Benerictary.—Where the laws of a benevolent order provide 
that, upon a failure of the designated beneficiaries, payment shall be made 
to the heirs, payment of a benefit cannot be resisted on the ground that 
the designation of the beneticiary, though made in good faith, was 
invalid. 


Where the laws provided that payment should be made to a member of 
the family, or as the insured might direct, and the certificate was payable 
to S. as ‘‘a dependent,” and the laws were afterwards changed to limit 
the benefit to members of the family, or dependent, and S. then made affi- 
davit that she was a dependent, which was false, 8S. was not entitled to 
the benefit. Sargent vs. Supreme Lodge Knights of Honor, 545. 


18. Ricuts or Benericrary.—When the charter of a benevolent society does 
not require an insurable interest on the part of the beneficiary, it is not 
necessary to allege such interest in order to recover, where the contract 
was made by the member himself. 

The beneficiary in such case has no vested rights during the life of the mem- 
ber, even though paying the assessments, and the member may change 
the beneficiary without his consent. p ; 

Where no form is prescribed for changing the beneficiary by the constitution 
or by-laws, the designation of a new beneficiary in the wi!l of the mem- 
ber, to hold the funds in trust, is sufficient for that purpose. Masonic 
Ben. Ass’n. vs. Bunch, 609. 

19. RicHts oF MEMBERS IN CasE or INsoLvENcy.—The statute under which a 
benevolent society was organized provided that assessments should be 
divided into two funds, one to be set aside for the exclusive payment of 
matured endowments, the other for the exclusive payment of disability 
benefits, and also provided for assessments for expenses. 

Held, That although the business may have been illegal and ultra vires, the 
members were not entitled to recover from the receiver the money paid 
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for assessments and initiation fees, as for money had and received, but 
should be entitled to pro rata dividends of the fund derived from 
assessments, 


Held, That the rights of the parties were fixed by the date of filing a bill for 
the receiver. 

The right of reinstatement incase of nonpayment of an assessment expired on 
the day on which a bill was filed for an injunction and a receiver, and the 
injunction was granted on the day following, but it did not appear that 
these facts were known to the members. 


Held, That nonpayment of assessment on the day on which the right expired 
was fatal to claims on the assets; but the legal proceedings granting the 
injunction exceeded such payments as were due on that day and thereafter. 


Held, That payments made on account of sick and disability claims should 
be deducted from payments made by the member in proving his claims, 

Held, That, after the injunction, claims not otherwise assignable could be 
assigned subject to equities. 


An assessment for expenses before the injunction on which some had paid, 
should be held valid in so far as needed for creditors. 


Nonpayment of assessments will not be excused for the purpose of allowing 
the parties to prove claims, on the ground that they were irregular, where 
no timely objection has been made to such irregularity. 


Checks for benefits, not collected by the holders prior to the injunction, are 
not entitled to payment in full, but only to be proved against the fund 
for such benefits. ogg vs. Supreme Lodge of Order of Golden Lion, 848. 

20. Watver or ASSESSMENT.—Default in payment of an assessment is not waived 
in case of a benevolent society by sending a notice of subsequent assess- 
ment and calling attention therein to the prior default, where under the 
rules the membership was continued but benefits suspended during 
default. 


A practice of accepting benefits when past due, which is not shown to extend 
to sick members, does not imply a waiver of prompt payment in case of 
sick members, where it appeared that a tender on account of such mem- 
ber had been refused. Schmidt vs. Modern Woodmen of America, 556. 


21. Watver or AssessMeNT—Set Orr.—The certificate of a benevolent society 
was issued, conditioned on compliance with all the rules and requirements 
of the order. According to the constitution, nonpayment of assessments 
when due forfeited all rights, but on payment within three months, the 
member could be reinstated. After three months a medical examination 
was required in case of payment within the next three months. A mem- 
ber more than four months in arrears and sick, but regularly assessed, 
offered to pay all assessments, but the tender was refused, without a 
physician’s certificate. 

Held, 'That the subsequent assessments were not a waiver of forfeiture for 
nonpayment of the first assessment. 

Held, That the society was not obligated to off-set the assessments by salary 
due the member. Lefingwell vs. Grand Lodge A. O. U. W., 853. 

22. Watver or Durs.—Where a benevolent association received dues that 
were past due, and at the same time informed the insured by letter. that 
the association had reinstated him provided he was in good health, this 
was not a waiver of forfeiture where the insured was seriously sick at 
time of payment and died a few days later. 

The policy required notice of dues to be sent to the addresses of members as 
they appeared on the books. The name of the member was not on the 
books, but notice was sent to her husband who was also a member. 

Held, That the policy could not be forfeited for nonpayment of dues, when it 
did not appear that any knowledge of the required payment had reached 
insured. Garbutt vs. Citizens’ Life & Endowment Ass’n, 464. 

23. Wao May BE Benerictary.—The application of a benevolent society pro- 
vided that compliance with the regulations and requirements which were 
or might afterwards be made was the express condition of participation 
in its benefits. 
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Held, That this provision was not retractive in respect to a beneficiary already 
designated who was not a relation, where a subsequent by-law restricted 
the benefits to certain relatives, and did not require the substitution of 
such relative; especially it did not apply to a member having no such 
relatives. Wist vs. Grand Lodge A. O. U. W., 167 


BROKER. 


EvipENcE or.—Evidence held insufficient to show that the person through 
whom plaintifts obtained the policy in suit was the agent of the defend- 
ant, or anything more than a mere insurance broker. Gude vs. Exchange 
Fire Ins. Co., 552. 


CANAL BOAT. See ABANDONMENT. 


CANCELLATION. 


1, Arrer Marine Loss.—A marine policy was canceled by mutual agreement, 
and the unearned premium for the unexpired time was returned, under 
the supposition by the insured that the vessel had then reached a certain 
port, a fact, however, which could not have been known. The vessel, in 
fact, was then lost. 

Held, That the cancellation was under a mistake of fact, and should be set 
aside, and a recovery less the returned premium decreed. 

Where it appeared in such case that the insured did not tender the unearned 
premium until a year after making proofs of loss, this cannot be objected 
to as laches, for the first time on appeal. Duncan vs. New York Mut. Ins. 
Co., 526. 

2. By Former Acrent.—A local custom that insurance agents, after the ter- 
mination of their agency, may cancel any of the policies issued through 
them, is unreasonable, subversive of the principles upon which the rules 
of law governing the relation of principal and agent are based, and is 
void. Merchants’ Ins. Co. vs. Prince, 45. 

3. Wuen Comprete. —In an action on an insurance policy, which contained a 
stipulation reserving to the company the right to cancel the risk at any 
time by returning the premium pro rata for the unexpired term, or ten- 
dering it to the representative of the insured, it was held that to rescind 
the policy the company must notify the assured of the cancellation, and 
pay or tender to him the amount of the unearned premium. German Ins. 
Co. vs. Rounds, 48. 

See APPLicaTION 3. 


CARRIER. 


LiwrratTion oF Liapmiry — MEasurE or Recovery.— The plaintiff was insured 
under an open policy on whiskey while in the course of transpor- 
tation, ‘‘as per form attached,” which form stipulated for a liability 
only on excess of value above $20 per barrel, and that the transportation 
companies might limit their liability to that sum, and the insured 
collect the same from them and release them from liability. The body 
of the policy, however, provided that in case of damage by any other 
person or vessel, claims for such damage should be assigned to the com- 
pany, and should inure to its benefit. 


Held, That the stipulation of the attached form must prevail, and recovery 
from the insurer was not affected by a billof lading giving the carrier the 
benefitof any insurance. St. Paul I. § M. Ins. Co. vs. Kidd, 603. 


See SuBROGATION. 


CHATTEL MORTGAGE. See Incumsrance 1, 3. 


CLERK. See Acent 2; Trrte 15. 
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COMBINATION. See Foreign Company 2. 


COMPROMISE. See Conrrisution; SurcrpeE 1. 


CONSTRUCTION. See Action 3; Acent 5; FreigHt; RemNsuraANcE; STANDARD 
Pouicy; Vacant 1. 


CONTAINED IN. See Description 3; Risk 4. 


CONTRACT. 


1. DELIVERY BY AGENT, WHEN NOT COMPLETE—TENDER OF DuEs, WHEN NECESSARY. 
—A policy upon the life of A, insuring the payment of a sum of money to 
B on the death of A, declared on its face that it should not be binding 

+ until it was delivered to A, in good health.. Held, That it did not become 
binding by being delivered to b after A’s death. 

An agent of the insurance company, who in fact had no authority to make, 
alter, or discharge contracts on behalf of the company, and whose lack of 
authority was declared in the policy, could not make such a policy as is 
above mentioned binding upon the company by delivering it to B.after 
A’s death with knowledge of A’s death. 


By approval and acceptance of his application for membership in, and insur- 
ance by, a mutual association, A became entitled to a policy of insurance 
on actual payment of his first annual dues while he was in good health. 
Held, That without a tender of those dues while he was in good health no 
action could be maintained to recover the amount of the contemplated 
insurance. McClave vs. Mut. Reserve Fund Life Ass’n, 877. 


2. Surricrent DELIVERY or.—Where the policy was sent to the agent and by 
him given to the broker for delivery to the insured, and the premium 
was received by the agent, the contract was complete, though not actu-— 
ally delivered to the insured prior to his death, but subsequently de- 
livered to his widow. Mutual Life Ins. Co. vs. Thomson, 481. 


3. WHEN DIvIsIBLE AS TO Proors AND CLaim.—Where a policy insures various 
items in specific sums, the plaintiff, though he alleges a total loss, may 
abandon such claim as to some of the articles, the cause of action being 
divisible, and proofs are admissible to show partial loss. 

Where a demand for arbitration is made as to certain articles, and is refused, 
action may be maintained if the claim on such articles be abandoned. 
Where questions submitted to a jury have become immaterial by reason of 

such abandonment, their failure to answer is also immaterial. 

Where waiver may be proved if not pleaded. Pioneer Mfg. Co. vs. Phenix 
Ass’e Co., 251. 

4. WHEN IncompLetz.—The application was forwarded by the soliciting agent 
to the defendant company for insurance of farm property against fire and 
tornadoes. ‘The company materially altered the application to an insur- 
ance on only part of the property against tornadoes, and returned a policy 
in conformity with the alteration to the agent, which had not been de- 
livered to the insured prior to the fire. 

Held, That it had not been accepted by the insured in its altered form and 
was not a completed contract. 

The retention of premium notes by the company until after the fire, when 
they were returned within a reasonable time, did not affect the case. 
Stephens vs. Capital Ins. Co., 208. 


5. WHEN not Compiete.—The applicant for a policy in a mutual life association 
paid the admission fee and took a receipt, which stipulated that, unless the 
application were accepted, no benefits were created and the fee should be 
returned; also, that the policy applied for should not be in force until 
actual delivery to the applicant and payment of annual dues. The ap- 
plication was not accepted nor the annual dues paid. 

VoL. X XII.—57. 
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Held, That there had been no contract. Weinfeld vs. Mutual Reserve Fund Life 
-18s’n, 474, 


See Acent 5, 6; AnrENATION; Novation; Paron Contract; RENEWAL. 


CONTRIBUTION. 


WHEN APPLICABLE—EvIDENCE OF CompromisE.—Where all the policies stipu- 
lated to pay that proportion of the loss which the amount insured by each 
bore to the total insurance, each insurance is independent, and an excess 
of payment by any of the insurers will not entitle to a contribution from 
the rest. 

In such case evidence of a compromise by some of the companies and assign- 
ment of claim to them against the others is not admissible where the 
pleadings showed no right of contribution, and, where the declaration 
avers a direct liability on the policy, a replication founded on such 
assignment is bad on demurrer. Hanover Fire Ins. Co. vs. Brown, 40. 


CONVERSION. See ABANDONMENT. 


CO-OPERATIVE COMPANY. See Taxation. 


CREDITOR. See ApministratoR; GARNISHMENT; TITLE 1; WIFE. 


DEATH. See BENrEvotent Socrety 9; SURRENDER. 
DELIVERY. See Contract 1, 2. 


DESCRIPTION. 


1, Evipence or Mistake —Where the policy was on a dwelling, but through a 
mistake in the description it was located on a lot a quarter ofa mile distant 
from that described in the policy, the mistake may be corrected in equity, 
but in an action at law where an insurance on the property is denied, and 
nothing contrary to this denial is alleged by plaintiff, evidence is inad- 
missible to prove the mistake and there can be no recovery. Martin vs. 
Farmers’ Ins. Co., 259. 

2. In CasE oF BurneD EvEvaTor.—The application sent by an agent of insured 
to the agent of the company was for insurance on grain ‘‘contained in the 
elevator building” of the O. Co. at O. The agent filled out a policy with 
the same description. Two such elevators were at O, one owned the other 
leased by the company. One of these had just burned when the policy was 
written, which fact was known to the agent. The grain was in this 
elevator. 

Held, That the only proper construction of the policy would make it apply to 
the unburned elevator; the agent could not be presumed to write on a 
building already burned. 

Held, That the fact that the elevators were connected by a belt gallery, 400 
feet long, would not justify a finding that they were one. Mead vs. 
Phenix Ins. Co., 144. 

3. Live Stock ConTaINED 1n Barn.—The policy of a mutual company insured 
a barn and “ contents therein ” against fire and lightning. 

Held, That ‘ contents” could only designate such things as might be actually 
in the barn at the time of loss. 

Held, That horses usually kept in the barn, but killed by lightning while at 
work a few feet away, were not covered. 

Held, That a statement by the agent, at the time of insuring, that such risk 
would be covered, did not affect the case when the insured could see and 
read his contract. Farmers’ Mut. Ins. Co. vs. Kryder, 62. 


See Risk 4, 8; Use. 
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DEVIATION. See FREicaT. 
DIRECTOR. See Mutvat Company 1. 


DOWER. 


EFFECT ON INCUMBRANCE AND OTHER INsURANCE.—The policy was issued to the 
heirs of an estate and was effected by the widow, who had a dower right, 
in their interest. 

Held, That where the agent knew of such dower interest, her representation 
that it was unincumbered did not avoid the policy; nor was it affected 
by her subsequent insurance of her dower interest elsewhere. Haire vs. 
Ohio Farmers’ Ins. Co., 66. 


DUES. See BENEvoLENT Society 22; Contract 1. 


ELECTRICITY. 


Free in Case or.—The policy was on the building, machinery, dynamos, and 
electric fixtures of an electric company. A fire caused a short circuit 
through the wires connecting with the dynamo, which increased the re- 
sistance to its revolution, and the increased strain on machinery in a re- 
mote part of the building caused its breakage. 

Held, That the fire was the cause of the breakage. Lynn Gas § Electric Co. 
vs. Meriden Fire Ins. Co., 823. 


ELEVATOR. See DEscription 2. 
EMPLOYE. See Accrpenrt 3, 4. 


ENDOWMENT COMPANY. See Rescisston. 
ENTIRE CONTRACT. See Contract. 
EQUITY. See SurrEnpeEr. 


EVIDENCE. 


1. As To UsE.—When rebutting evidence as to concealment from agent of in- 
tended use of premises is admissible in this case where by agreement the 
only questions are intentional burning and change of use. Bullman vs. 
Nor. British § Mercantile Ins. Co., 668. 

2. SuBROGATED MEAsuRE oF DamacEes— NEGLIGENCE.—The insurer, having paid 
the loss, became subrogated to the rights of insured, without formal as- 
signment, and evidence of a written assignment was admissible. 

Where it appeared that the damage equaled the amount paid by the insurer, 
evidence of such amount was not prejudicial. 

Placing cotton on a freight platform and leaving it without a watch was 
not contributory negligence per se. 

Refusal to admit alleged newly-discovered evidence actually in court after 
the evidence was closed, that the cotton was seen to be on fire before the 
passing of an engine, when witnesses had testified that it was on fire just 
after the passage, was an abuse of discretion when it did not appear that 
plaintiffs would have been taken by surprise. St. Louis A. § T. Ry. Co. 
vs. Fire Ass’n of Phila., 567. . 

3. WHEN CumuLATIVE.—Refusal to admit the testimony of a witness which 
would have been only cumulative, after the evidence was closed, and due 
diligence had not previously been used to secure it, was not an abuse of 
discretion. Mut. Life Ins. Co. vs. Thomson, 481. 


See Accrpent 1, 2, 7; ArsirraTion 1; AssEsSMENT 3; BENEVOLENT Socrety 4, 7; 
Broker; CONTRIBUTION; Description 1; Fraup; OTHER INSURANCE 4, 53 
Practice 1, 2; Premium 2; Premium Note 2; Proors or Loss 3, 4, 5, 6, 18; 
REBATE; REPRESENTATION; SuicipE 2; TrTLE 10; Vacant 2. 
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EXECUTORY CONTRACT. See Tirtz 3. 
EXPLOSION. 
From Gas.—The policy provided that it should not be liable for loss caused 
by explosion unless fire ensued, and then only for loss by fire. 
Held, That loss from an explosion of illuminating gas in a room, caused by 
the ignition of a match, is chargeable to the gas, and is within the excep- 
tion of the policy. Heuer vs. Northwestern Nat. Ins. Co., 518. 


FALSE SWEARING. See Proors or Loss 5. 
FORECLOSURE. See Morteace 1; Mortreaces 4; Trrte 2. 


FOREIGN CO. - 


1. Action By—Susrocation.—A foreign company paid the loss on cotton 
burned on a railroad platform, where it had been placed by the owner 
for shipment, and joined with the owner in an action against the railroad. 

Held, That allegation of compliance with the requirements of foreign corpora- 
tions doing business in the state was not necessary in the complaint. 


Where it did not appear from the complaint that the contract was made in 
the state, this was a matter of defense to be set up in the answer. 

Authority to contract cannot be questioned for the first time on appeal. 

Contracts made by foreign corporations prior to the Act of 1887, prescribing 
the conditions under which they might do business, were not affectec 
thereby. Bringing suit was not such doing business. St. Lowis A. § T. 
Ry. Co. vs. Fire Ass’n of Phila., 567. 

2. Anti-Trust Law.—The word ‘‘trade,” as defined by this court in the case 
of in re Pinkney (47 Kan., 89), does not mean interstate commerce, nor 
was such a meaning within the contemplation of the court at the time the 
decision was rendered. 

The business of insurance, as ordinarily conducted in this state by insurance 
companies organized under the legislation of other states, is not interstate 
commerce. 


Foreign insurance companies doing business in this state, that combine to con- 
trol and increase the rates of insurance on property within a city in this 
state, violate the provision of chapter 257 of the Laws of 1889, being ‘‘ An 
act to declare unlawful trusts and combinations in restraint of trade and 
products, and to provide penalties thereof;’’ and their local agents who 
attempt to, and do, enforce such combined rates, are subject to prosecu- 
tion under the provision of said act. 


The legislature of this state has the power to prescribe (he conditions upon 
which an insurance company organized under and by ~':inre of the laws 
of another state can do business within the limits of tae state of Kansas. 
State vs. Phipps, 345, 346. 

3. Presumptive Compiiance.—A foreign company will be presumed to have 
complied with the state requirements in the absence of anything to the con- 
trary, in an action brought in the Federal court, and the policy will be 
construed according to the requirements of such statutes. Small vs. 
Westchester Fire Ins. Co., 660. 

See AGENT 6. 


FORFEITURE. See Assessment 4; Premium Note 2. 
FORGERY. See Wire’s Poticy 3. 


FRAUD. 


Evience or.—The finding of a verdict for only $500 of loss is not conclusive 
of fraud or false swearing, where insured had claimed a loss $1,875 in his 
proofs and testified that the value was $2,000. Obersteller vs. Commercial 
Ass’e Co., 392. 

See Proors or Loss 9, 11. 
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FREIGHT. 


Construction oF Poticy—Deviation.—The policy was on ‘Freight, under 
deck, on board or not on board * * * atand from New York, via. 
Philadelphia, to Seattle, and at and thence * * * to ports discharge 
and | or loading West Coast South America, and at and thence to ports of 
advice & | or discharge in Europe or Atlantic United States and 15 days 
on vessel in port after arrival.” Then was added: ‘‘ Held covered in event 
of deviation or change of voyage for not exceeding 18 months from date 
of this policy at tariff rates of premium.” ‘‘ Time risks on freight shall at- 
tach and terminate in the same manner,applying to each cargo (or voyage, 
if in ballast and not chartered), successively, or to each charter succes- 
sively in case vessel be chartered.” Instead of sailing to the West Coast 
of South America from Tacoma, the vessel had gone to Sidney (where the 
loss occurred), and after arriving had been chartered for a voyage 
to Manilla. The company having been informed of this fact, endorsed as 
follows: ‘‘ Having deviated from Seattle and Tacoma to Sydney, N.S. W., 
this policy now attaches at and thence via Phillipine Islands to port of ad- 
vice and | or discharge in Atlantic United States and 15 days on vessel in 
port after arrival.” 


Held, That the policy, prior to the indorsement on account of deviation, cov- 
ered only the freight of the voyage then ending at Sidney, and the words 
“now attaches” in the indorsement did not make the policy at once at- 
tach to the Manilla freight while the previous freight was unloading. 
Lincoln vs. Boston Marine Ins. Co., 692. 


GARNISHMENT. 


Service on AGENT BY ForREIGN CrREDITOR—JURISDICTION.—A claim owing by a 
New York insurance company to a New York policyholder on account 
of a loss on property in that state was garnisheed by a creditor of the 
insured residing in Massachusetts, under a law of that state permitting 
service to be made on the authorized agent of the company residing there. 


Held, That, in an action by the insured against the company in New York, 
such garnishment constitutes no defense in the absence of any personal 
appearance by the insured in Massachusetts, or any personal service on 
him in New York. 

Held, That the appointment of an agent in Massachusetts does not so change 
the domicile of the company as to make the obligation a Massachusetts 
debt. 

Held, That the courts of New York recognize judicial proceedings in another 
state only where jurisdiction has been acquired in an international 
sense, according to the course of the common law. Douglass vs. Phenix. 
Ins. Co., 561. 

GAS. See Exprosron. 


HEALTH. See Apprication 3, 5, 7; BENEVOLENT Society 13; SIcKNEss. 


IMPROVEMENTS. 


Waltver oF Forre1rureE.—A clause in a policy of fire insurance, that ‘it is a 
condition of this insurance that the following improvements shall be 
completed within sixty days of date hereof, or policy will be null and 
void,” does not render the policy absolutely void at the end of sixty days, 
upon failure to make the required improvements. 

Where such condition formed no part of the policy, as originally written, 
but was written on a separate piece of paper, and attached to the policy, 
by agents who had authority to issue the policy either with or without 
the condition, the condition may be orally waived by such agents, in 
spite of a provision in the policy that no waiver shall be binding unless 
written upon the policy. 

Where the company, after expiration of the 60 days, and with notice that 
the improvements had not been made, recognize the policy as in full force 
by writing to the insured in regard to giving him additional insurance 
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without intimating that said policy was not in force, such recognition 
constitutes a waiver of the condition. Manufacturers & Merchants’ Mut. 
Ins. Co. vs. Armstrong, 735. 


INCUMBRANCE. 


1. Cuatret Morteace.—The policy was on a horse subject to a chattel mort- 
gage, and provided that the entire contract should be void in case of 
incumbrance by chattel mortgage. 

Held, That the policy was void, and failure of the company when inspecting 
the risk before insuring to inquire regarding incumbrance, or mention 
the provision, did not affect the case. Wilcox vs. Continental Ins. Co., 599. 

2. KNowLEDGE oF AGENT.—The original insured sold the premises and assigned 
the policy to the plaintiff with the approval of defendant. The policy 
provided that it should be void in case of incumbrance not indorsed, and 
that no officer or agent had power to indorse except the secretary or presi- 
dent, or to waive any of the legal rights of the company, or make any 
verbal agreement about the policy. Plaintiff signed an indorsement on 
the policy warranting the truth of the original application which was 
its basis. 

Held, That evidence of knowledge of incumbrance communicated to the 
general agent, who forwarded the policy to the company for approval of 
the transfer, would justify a finding of constructive knowledge by 
the company, which would act as an estoppel. rane vs. Burlington 
Ins. Co., 364. 

3. WaIvEeR or CHATTEL MortGace—Jornt Action.—The policy provided that it 
should be void in case of incumbrance without consent, and that no 
agent could waive its conditions. The agent who was authorized to 
issue policies was also legal adviser of insured, and procured a chattel 
mortgage on the property for her, but failed to endorse consent. 

Held, Vhat knowledge of the agent was knowledge of the company, and a 
waiver of the requirement. 

The policy made the application a warranty, and provided that any misstate- 
ment would avoid it. The agent tiled the application, and with know- 
ledge of the facts misstated the amount of incumbrance. The insured was 
assured that it was all right, and signed without reading. 

Held, That the company was estopped to deny its liability. 


Plaintiff and W. owned in severalty their respective shares of the property. 
One policy of defendant was issued to them jointly, and another to plain- 
tiff only. W.’sshare suffered no loss. 

Held, That plaintiff could, in her own name, bring a joint action on both 
policies. Beebe vs. Ohio Farmers’ Ins. Co., 753 


See AcEnt 8; AppiicaTIon 4; Dower; Risk 6. 


INDUSTRIAL INSURANCE. 


WaceER Contract.—It appeared that the insured took out policies in an indus- 
trial company in her own name, and gave them to her daughter, telling 
her to pay the premiums and funeral expenses, and what was left was 
to go to her child, a granddaughter. 

Held, That they were not wager contracts, and the daughter, as administrator, 
was entitled to recover. Burke vs. Prudential Ins. Co., 536. 


INJUNCTION. Sex Taxation. 
INSANITY. See Surcrpe 2. 
INSOLVENCY. 
Statutory AssEssMENT.—In the case of an insolvent insurance company, in 
charge of the superintendent of insurance, the statute of Missouri re- 
quires that an assessment for a particular loss collected prior to in- 


solvency, but not paid, shall be treated as part of the general assets, and 
death losses must be paid pro rata from such assets. 
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Such statute does not impair contracts by otherwise disposing of funds whose 
disposition is provided for in the certificates of the members. The 
statute is part of the contract with the members. Lllerbe vs. United 
Masonic Ben. Ass’n, 445. 


See AssEssMENT 1; BENEVOLENT Socrety 12, 19. 
INSTALLMENT PLAN. See Premium 3. 


INSURABLE INTEREST. See Benevoztent Socretry; Inpustriat INSURANCE 
Tite 8, 10; WaceEr Poticy. 


INTEMPERANCE. 


IMMATERIAL REPRESENTATION AS TO.—F alse statements regarding the habits of 
insured as to temperance will not defeat the policy unless they afiect the 
health or physical condition of the insured, where the statute provides 
that the statement must be fraudulent or material in order to prevent 
recovery. Mutual Life Ins. Co. vs. Thomson, 481. 


See Accipent 1, 3; APPLICATION 8. 
INTEREST. See Benevotent Socrety 13. 
JETTISON. See Risk 1. 


JUDGMENT. See Benevotent Socrety 10; Trrne 7. 


JURISDICTION. 
On AppeaL.—Ordinarily an appellate court will not decide a cause upon a 


question of law which it is manifest was not presented to, and passed on 
by, the trial court, especially where it is such that, had it been there 
raised, it might have been obviated by amendment of the pleadings, or 
the introduction of further evidence. White vs. Western Ass’e Co., 305. 


See ADMINISTRATOR; GARNISHMENT. 


LESSEE. 


Walver oF CHANGE oF T1TLE—Action.—The policy insured the lessee of a build- 
ing on leased land, loss payable to the W. Co as its interest might appear. 
The property was subsequently surrendered by the lessee to his landlord, 
and the agent, on being so notified by the W. Co., assured the latter that 
no change in the contract was necessary on that account. 


Held, That this was a waiver of the policy provision against change of title 
or possession without consent indorsed. 


Proofs of loss were made by lessee on the insistence of the company, although 
he had parted with his interest. 


Held, That the company could not claim that a statement in the proofs that 
the insured was the owner was false swearing. 


Held, That, where the interest of the party to whom loss is payable exceeds 
the amount of loss, he may sue in hisown name. West Coast Lumber Co. 
vs. Stale Invest. § Ins. Co., 681. 
LETTER. See Accrpent 7; ASSESSMENT 2; PREMIuM NoTE 2. 
LEVY. See Tire 7. 
LEX LOCI. See Apprrication 3; BENEVOLENT Soctety 5; UNAUTHORIZED Co. 


LIEN. See Risk 6. 
LIFE TENANT. See Titte 4. 
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LIMITATION. 


1. Starutory.—Where the statute prescribes that any policy limitation of the 
time for bringing suit, if less than three years, shall be void, such statute 
will be enforced; and an agreement that if suit be brought after one 
year, it shall be conclusive evidence against the validity of the claim, 
is a Violation of the statute. Small vs. Westchester Fire Ins. Co., 660. 

2. Waiver or Proors oF Loss sy AcENT.—The policy provided that no action 
could be maintained unless begun within six months after the loss; also 
that the company was entitled to sixty days in which to pay the loss. 
The adjuster offered a compromise shortly after the fire. Two months 
after the fire, the agent denied liability. 


Held, That this was a waiver of proofs of loss, but an action begun after the 
six months was too late. Lentz vs. Teutonia Fire Ins. Co., 838. 


3. WHat Is Not IN TrmE.—When, in a policy of insurance, the parties have 
stipulated ‘‘that no suit or action on this policy for the recovery of any 
claim shall be sustainable in any court of law or equity, * * * unless com- 
menced within twelve months next ensuing after the fire,” no recovery 
can be had unless the action which recovery is sought is commenced 
within such a time, and the statute of limitations of this state, and their 
exceptions, have no application to the conventional limitation prescribed 
by the policy. 

When a policy of insurance contains such a stipulation, and a fire occurred 
on September 15, 1887, and an action was commenced on the policy, to 
recover the loss, on the 28th of December, 1887, and dismissed by the 
plaintiff, without prejudice to a further action, on the 18th day of Octo- 
ber, 1888, and this action was commenced on the 28th day of October, 1888, 
held, it was too late. McElroy vs. Continental Ins. Co., 133. 


4, Wuart 1s too Late.—A stipulation in a policy of insurance, limiting the 
time within which suit may be commenced thereon, is binding on the 
policyholder; and where the provision in the policy is that ‘ no action 
shall be sustained thereon unless commenced within six months next after 
the fire,” the limitation shall commence to run from the date of the fire, 
and not from the expiration of the period within which the company may 
pay the loss. 

Where, on a policy containing such a limitation as above, suit is begun in 
time by the filing of a petition and precipe, and the issuance and ser- 
vice of a summons, which summons, and the service thereof, are, on 
motion, set aside by the court, and afterwards, and after the limitation 
has run, anew summons is issued and served, the action is too late, 
and cannot be sustained. State Ins.Co. of Des Moines vs. Stoffels, 160. 


See Action 2, 4; BenEvoLent Society 5, 6; Carrier; Parot Contract; PRoors 
or Loss 10. 


LIVE STOCK. 


NortiricaTion oF SIcKNESS—ACCEPTANCE OF PREMIUM NotEe.—The policy insured 
against the loss of a horse by death due to disease or accident, and pro- 
vided that insured should employ a veterinary surgeon, if possible, and 
provide the best care and at once notify the company or its nearest agent 
in case of sickness, otherwise no liability would attach. 


Held, That where a horse was taken sick with pink-eye, and a veterinary 
surgeon was summoned and the horse died eight days later, without giv- 
ing the required notice, there could be no recovery. 

A promissory note was given for the premium and was not paid when due, 
suspending the policy according to its terms. 


Held, That acceptance of payment after the sickness of the horse, in ignorance 
of the fact, did not revive the policy. 


Another premium note came due after the death of the horse, and was for- 
warded to the company. 


Held, That the retention of the money temporarily, with its subsequent re- 
turn, was not a waiver of forfeiture. Greene vs. Northwestern Live Stock 
Ins. Co., 256. 

See Description 3. 





Digest Index, 1893. 


LOSS PAYABLE. See Mortcacesz 2. 
LUMBER. See Risk & 


MAGISTRATE. See Proors or Loss 12. 
MARRIAGE. See Apprication 5. 
MEASURE OF DAMAGES. See Carrrer; Evipence 2; Measure or RECOVERY. 
MEASURE OF RECOVERY. See Carrier; Mortcacer 3; REBATE; RENT, 
MEDICAL EXAMINER. See Premium Nore 2. 


MEMORANDUM. See Proors or Loss 18. 


MERCHANDISE. 


DEFINITION oF.—The term ‘‘ merchandise” in a policy of insurance against 
fire may be used to describe property intended for use, and not for sale, 
and was so used in a policy on the stock of a house painter, which was 
written by the agent after a personal examination. Hartwell vs. Cali- 
fornia Ins. Co., 636. 


MISTAKE. See Description 1; Mortcace 2; SurrENDzR; Titte 4; Vacant 4, 


MORTGAGE. 


1, ForEctosure, WHEN A ForreItuRE.—The policy provided that it should be 
void in case foreclosure proceedings be commenced, or notice given of 
sale by virtue of any mortgage. 


Held. That an advertisement and sale under a stipulation in the mortgage, 
though not confirmed by the conrt so as to pass title, was a violation. 
Merchants’ Ins. Co. vs. Brown, 876. 


2. Mistake or AGENT.—M. and W. applied to an insurance agent to issue a 
policy to insure the mortgage interest wpon the building, upon which 
the owner had executcd a mortgage to W., and they informed the agent 
that W. had assigned the mortgage to M. for convenience of foreclosure 
only, and that W. was the sole owner of the mortgage and the indebt- 
edness secured thereby; and the agent thereupon issued the policy, the 
loss, if any, payable to W., as mortgagee, as his interest might appear. 
Held, That it was the duty of the agent to assume their rights in the 
mortgage to be just as they stated them, and draw the policy accordingly; 
and that M. cannot have the policy reformed by having her name inserted 
in the place of W.’s, on the theory that she was in fact the owner of the 
mortgage. Moller vs. American Fire Ins. Co., 309. 


See INcuMBRANCE 1,3; TITLE 2, 


MORTGAGEE. 


1, InteGan SateE—OrtHEeR InsuRANCE — APPORTIONMENT.—The owner of mort- 
gaged property insured his equity of redemption. The policy 
provided that the insurance should cease ‘‘in case of any sale or trans- 
fer or change of title, * * * or the entering or foreclosure of a 
mortgage.” The mortgagee sold the land under a power of sale in the 
mortgage, and bid it in himself. The mortgagor remained in possession, 
notified the mortgagee that he would proceed to set aside the sale, and 
afterwards obtained a decree setting it aside. After the giving of such 
notice, but before the entry of the decree, the property was burned up. 
Held, That the sale being illegal, and made without the mortgagor's con- 
sent, did not cause a forfeiture of the policy ; the effect of the decree 
being to render the sale void, at least from the date of the said notice. 

A policy of fire-insurance issued to a mortgagor, which provides that it 
shall be forfeited “if the assured, or any other person or parties interested,” 
shall take ont any additional insurance, will not be forfeited by a policy 
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taken out by the mortgagee without the mortgagor’s consent, since the 
mortgagee is not interested in the former policy. 


The fact that, after the mortgagee has collected the amount due on his 
policy, the mortgagor, in a suit to redeem, compelled him to account 
therefor as a trustee ex maleficio, does not entitle the company which in- 
sured the equity of redemption to have the loss apportioned between it 
and the company issuing the other policy, under a clause providing for 
such apportionment ‘‘if there shall be other insurance upon the prop- 
erty,” since insurance obtained by a third person upon an other distinct 
and insurable interest is not ‘‘ other insurance,” within the meaning of 
said clause. Niagara Fire Ins. Co. vs. Scammon, 137. 

2. Loss PayaBLE To.—A policy to the owner, with loss payable to mortgagee 
as interest may appear, is not the mere designation of a naked appointee 
to receive the money as if no interest was mentioned, but a contract be- 
tween the parties and the company. under which the insured cannot 
without the consent of the mortgagee in interest agree as to the amount 
of damages and the measure of payment to the mortgagee. Hathaway vs. 
Orient Ins. Co., 358. 

3. Measure or Recovery.—A fire-insurance policy, by the terms of which the 
loss, if any, is made payable to a mortgagee as his interest may appear, 
is a contract for the benetit of such mortgagee; and he, or a person to 
whom he has assigned the claim after a cause of action has accrued, is 
entitled to recover in his own name the full amount of the insurance, if 
the same does not exceed the amount due upon the mortgage. 


When, in such an action, it is alleged in the complaint that the mortgagee has 
sustained loss and damage in a certain amount, it is, as against a general 
demurrer, sufficiently alleged that the insured owner has sustained loss 
and damage; and under such an allegation the value of the property 
destroyed may be shown upon the trial. Maxccy vs. New Hampshire Fire 
Ins. Co., 830. 


4, Ricut or Action—Forectosure.—The policy, payable to insured owner, 
contained a clause, ‘“‘loss payable to mortgagee as interest may appear.” 
By an agreement between insured owner and mortgagee, the former was 
to keep the property insured in the interest of the latter during the exis- 
tence of the mortgage. 

Held, That the policy insured also the interest of the owner, and the right of 
action vested in him. 

The policy stipulated that it should be void in case of false representation or 
concealment of facts material to or increasing the risk, or upon a decree 
of foreclosure. 

Held, That the policy was not avoided by the commencement of foreclosure 
proceedings, where the company knew of the mortgage. Minnock vs. 
Eureka F. § M. Ins. Co., 87. 

5. Rieut or Action—Proors or Loss — ARBITRATION—CHANGE OF TITLE. —A 
business man, having insured his stock of goods for $4,000, made a formal 
assignment of the policies, with the consent of the insurers, to one B., to 
secure a contingent liability as indorser on his notes. He also executed 
a chattel mortgage on his goods for the same purpose. The notes were 
paid by the maker, and B. released from liability on the notes. In an 
action on the policies for a loss, heid, that it was properly brought in the 
name of the insured. 

Where proof of loss is furnished to the insurance company, to which it objects, 
it must return the same, with its objections, within a reasonable time, or 
its objections will be unavailing. 

A provision in a policy of insurance for arbitration is of no force where the 
insurance company denies its liability on the policy. 

A mortgage of chattels to secure a contingent liability of the mortgagee as 
indorsee, and under which the mortgagee does not take possession, is not 
such change of title as to avoid the policy. 

Instructions set out in the record held not prejudicial to the companies. Union 
Ins. Co. vs. Barwick, 265. 

See Action 1; AGENT 1; ARBITRATION 5; OTHER INSURANCE 2. 
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MUTUAL COMPANY. 


1, MemBersa1p—Busriness Pians.—Associations organized under sections 3686- 
3690, Rev. St., are not authorized to receive into their membership persons 
who are nonresidents of this state. 


Persons who are not members of such association cannot lawfully fill the of- 
fice of director thereof. 


Such association is not authorized to do insurance business on what is known 
as the ‘‘ joint-stock” plan, nor on the ‘‘ contingent liability ” plan, as de- 
fined in section 3634 of the statutes; but it is confined to insurance busi- 
ness in which its members insure each other against loss by fire and other 
casualties, and agree to be assessed specitically for payment of losses, and 
for incidental purposes, State ex rel. Richards vs. Manufacturers’ Mut. Fire 
Ass'n, 695. 

2. Liasitity oF WITHDRAWING MemBers.—The charter of a mutual company 
permitted a member to withdraw upon the surrender of his policy and 
proportional payment of all assessments to which the company is liable 
at time of withdrawal. 

Held, That the withdrawal of a member will not release him from liability 
for previous losses which had not been assessed, but for which the com- 
pany was liable, and which might lawfully be assessed at the time of 
withdrawal, but not forsuch losses arising from mistake or miscalculation 
and failure to collect as had not been assessed. Jonia E. § B. Farmers’ 
Mut. Fire Ins. Co. vs. Olto, 857. 


3. WAIVER oF AssEssMENT.—The policy of a mutual fire company provided that 
failure to pay an assessment within 20 days after mailing of notice should 
suspend liability, and that the charter should be part of the contract, 
and must be resorted to to determine the rights of the parties. The 
charter provided that nonpayment of an assessment for 30 days after notice 
should suspend liability. A copy of this charter provision was sent to a 
member, with a notice of assessment. 

Held, That this was a waiver of the policy requirement, and payment of the 
assessment within 30 days was sufficient though subsequent to a loss. 
MacKinnon vs. Mutual Fire Ins. Co., 125. 


See AsSEssMENT. 
NAPHTHA. See Risk 7. 
NEGLIGENCE. See Accment 1, 3; EvipENcE 2. 
NOTE. See Premium 1. 


NOTICE. See Apsuster; ARBITRATION 5; ASSESSMENT 2; ASSIGNMENT 2; OTHER 
INSURANCE 8; PREMIuM 4; Premium Nore 2; UNAuTHORIZED CoMPANY. 


NOVATION. 


Date oF Contract.—Where by an agreement between two companies a policy- 
holder in one, upon surrender of his policy, receives a policy in the other 
based on the original application, and which, by its terms, entitles him 
to all the ‘‘ rights, privileges, and protections which he would have had, 
had he taken out a policy from the first party in the first instance.”’ such 
substituted policy will be treated as if bearing the date of the original, 
and a provision regarding death prior to the first anniversary of the date 
will be construed to refer to the date of the original policy. Seymour vs. 
Chicago Guaranty Fund Life Co., 787. 


OCCUPANCY. 


IncrEasE OF Risx.—The application represented the occupancy as by “ assured 
or tenant.” The building was occupied by both, but there was no evi- 
dence of increase of risk. 





908 Dige-t Index, 1893. 


Held, That there was no basis for an instruction that, if the occupancy in- 
creased the risk, there could be no recovery. 
Evidence of an affidavit given too late was harmless error. Harris vs. Phenix 


Ins. Co., 116. 
See Use. 


OPEN POLICY. See Accrpent 4. 
ORDERS. See Premium 5, 


OTHER INSURANCE. 


1, Acency oF Companres.—The plaintiff applied to the N. Company for insur- 
ance, a part of which was procured from other companies, and their 
policies along with its own were delivered to the plaintiff. 


Held, That the N. Company acted as agent for the others, and they were 
chargeable with its knowledge of other insurance. Westerman vs. Home 
Mut. Ins. Co., 387. 


2. By Morreace.—The policy of insurance here sued on contained a condition 
that it should be void if the assured (plaintiff) should procure other insur- 
ance on the property. After the issuing of this policy the plaintiff mort- 
gaged the premises to secure a loan then made, and covenanted in the 
mortgage to cause the property to be insured, and that the policy should 
be made payable to and delivered to the mortgagee. The mortgagee was 
also thereby authorized to procure insurance at plaintifi’s expense in case 
of the default of the latter so to do. Before the delivery of the mortgage the 
mortgagee procured such insurance (assumed to cover its interest of the 
owner) without the knowledge or authority of the plaintiff, and after the 
delivery of the mortgage the mortgagee by mail informed the plaintiff 
merely that he had procured insurance at the expense of the latter, with- 
holding the cost of it from the money loaned. The plaintiff was not 
informed and did not inquire whether the insurance covered its interest 
as owner or only the interest of the mortgagee, which would not consti- 
tute a breach of the policy in suit. Held, (1) That the plaintiff is not to be 
deemed to have procured the additional insurance; (2) that the cireum- 
stances did not justify the conclusion that by acquiescence or ratification 
the plaintiff had consented to or adopted the insurance as one covering 
its interest as owner, the plaintiff having no knowledge that such was the 
nature of the insurance, and owing no duty to this defendant to inquire 
as tothe terms of the contract made between other parties. Church of 
St. George vs. Sun Fire Office, 789. 

3. Consent oF AGENT.—The printed language of the policy required the in- 
dorsement of consent to other insurance by the company, and stated that 
the agent had no authority to waive its conditions without endorsement. 
A written clause provided that other insurance was not allowed without 
the company’s consent. 

Held, That the written clause controlled, and the insured was justified in rely- 
ing on the consent of the agent which was not indorsed. Minnock vs. 
Eureka F. § M. Ins. Co., 87. 

4, Evipence or.—The burden of proof of other insurance is on defendant 
pleading it. 

Where the policy insured hay in a barn on a certain section, and another in- 
sured hay on a tract shown to be part of that section, and other evidence 
showed a barn built after the issue of the first policy, the evidence did 
not show other insurance of the same hay. Aussell vs. Fidelity Fire Ins. 
Co., 533. 

5. EvmDENCE oF Watver.—A statement made by the general agent of a corpo- 
ration, in the course of his employment, of a fact within his official 
knowledge, touching the status of a matter intrusted to him, is ad- 
missible in evidence on behalf of the party with whom the corporation 
was dealing at the time. 

Plaintiff, who was insured against fire in defendant’s company, obtained 
further insurance on her dwelling, which, unless consented to in writing 
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by the defendant, voided its policy. There was testimony competent to 
prove that after obtaining the additional insurance the insured notified 
the special agents of the defendant, who undertook to communicate with 
the insurer, and to let plaintiff know the result. There was also proof of 
an admission made by defendant’s general manager, from which it could 
be inferred that the company had received actual notice of these facts, 
and had directed the agents to cancel plaintiff’s policy, which they 
neglected to do until after the plaintiff's dwelling was destroyed by fire. 
Upon an action on the policy, held, that a nonsuit was properly refused; 
there being proof from which the jury might find that the defendant was 
estopped by its conduct from setting up the forfeiture of the plaintiff’s 
policy. Agricultural Ins. Co. vs. Potts, 509, 


6. How Computep.—The policy permitted $15,000, ‘‘total concurrent insurance.” 


Held, That in computing such insurance policies dated on Sunday, but made 
out and delivered on a judicial day, must be computed. 


Held, That a policy whose expiration was by mistake dated the date of its 
issue must be included. 


Heli, That an additional policy procured on a mistaken representation by the 
agent that the insurance was below the limit was not collectible, and 
did not vitiate the insurance of the other policies. Boulden vs. Phenix 
Ins. Co., 176. 


7. KNowLepGe or AGENt.—Where another policy on the property had been pro- 
cured by the agent, of which fact the agent’s clerk who filled up the 
application in this case was informed, the company is estopped to set up 
his failure to state such other insurance in the application. Steele vs. 
German Ins. Co., 377. 


8. Notice or.—A policy condition, that written notice of additional insurance 
must be given to the secretary and endorsed, is not complied with by the 
personal knowledge of a director who, as agent, accepted premiums for 
renewal insurance. Bard vs. Penn. Mut. Fire Ins. Co., 375. 


9, PLEADING—WHEN Vorp—Proors oF Loss as WatveR.—Where a copy of the 
policy is filed in the complaint, and the defense is other insurance with- 
out consent in violation of the policy, it is not necessary to file a copy with 
the answer; nor is it necessary to aver that other insurance was subsisting 
at time of loss. 


Where the second policy contained a similar stipulation rendering it void, 
and was issued in ignorance of the prior insurance, the second policy will 
not render the first liable on the theory that it was void ab initio, and 
hence no violation of the condition; nor by the fact that the charter of 
the company issuing the second policy prohibited such subsequent insur- 
ance and declared it void. 

The requirement of additional proofs of loss, with plans and specifications, 
with a knowledge of such policy violation, is a waiver. 

By sustaining a demurrer to a reply setting up such waiver, it is assumed 
that the facts pleaded would not constitute a waiver of forfeiture, and 
the presumption is that evidence and findings regarding such facts were 
not admitted during the trial. In such case a court of review, in order 
to sustain the rulings on the demurrer as harmless, will not look to the 
findings of facts and conclusions of law for sufficient proof that there was 
no waiver of forfeiture. Replogle vs. American Ins. Co., 815. 


10. Watver sy AGENT.—The policy provided that it should be void in case of 
other insurance without consent indorsed ; also that no agent could waive 
its conditions except by written indorsement. The insured afterwards 
procured other insurance and notified the agent who issued the policy. 
The agent said, ‘‘all right, I will attend to it,” but failed to doso. The 
insured never brought the policy to the agent for indorsement. 

Held, That the promise of the agent was not a waiver of forfeiture. Baumgar- 
tel vs. Providence- Washington Ins. Co., 367. 

11. Watver sy Acent.—The general agent of an insurance company that had 
issued a policy which forbade additional insurance without its consent, on 
being informed that additional insurance had been procured, replied, 
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‘““We must be understood as positively declining to permit the other in- 
surance,” adding, ‘‘We cannot permit the other insurance without 
information.” The desired information was given, but the agent made no: 
further response, and kept the policy without canceling it. Held, That 
this was sufficient to justify a finding that the company had waived the 
requirement about additional insurance. 42 Ill. App., 66, affirmed. 
Phenix Ins. Co. vs. Johnston, 29. j 

12. Watver or.—When the premium is received and policy issued with full 
knowledge of other insurance, consent will be conclusively presumed 
regardless of manual delivery of the policy. Equitable Fire Ins Co. vs. 
Alexander, 800. 

13. WHEN ProcurRED By INsuRER.—Local agents were verbally applied to for 
additional insurance. Instead of placing it all in their own companies, 
they procured part from the agent of another company, not informing 
him that the building was on leased ground, which was prohibited with- 
out endorsement on the policy. 

Held, That the latter company was liable. Ahlberg vs. German Ins. Co., 307. 


See AcEnt 2; DowER; MortGaGEE 1; PLEADING 3, 
PAINTER. See MERCHANDISE. 
PAINTING. See Risk 7, 


PAROL CONTRACT. 


AvTHoriTy oF AGENT AND WalIveEr oF Limitations.—In an action based on an al- 
leged preliminary contract for a policy on the usual terms. which the com- 
pany refused to issue, and on breach of contract, the company, having 
failed to issue the policy, can claim no exemption by reason of any pro- 
vision it might have contained if issued. 

Where there was evidence tending to show that the agent acted within the 
scope of his authority and insured was ignorant of any limitations, the 
question of authority was for the jury. 

Where the agent, at the time of contracting, consented to a proposed future 
mortgage, such mortgage will not invalidate the policy. Hardwick vs. 
State Ins. Co., 262. 

See AGENT 4; PLEADING 2. 


PARTNER. 


1. ALrENATION.—A transfer from one partner of his interest to another is not 
a change in title or interest within the policy. Virginia F. § M. Ins. Co. 
vs. Saunders, 270. 

2. MIsREPRESENTATION—KNOWLEDGE OF AGENT. —The policy provided that if any 
other person or persons had an interest in the policy, it must be so repre- 
sented and expressed in the policy, or it should be void. 

Held, That insurance of firm property by one of the partners as his own with- 
out representing the facts avoided the policy. 

Where the evidence was conflicting as to whether the agent had knowledge 
of the facts at the time of insuring, it was error to take the question of 
waiver from the jury. 

Evidence as to requiring proofs of loss in this case held insufficient to estab- 
lish waiver ot policy condition. McFetridge vs. Phenix Ins. Co., 211. 


PARTNERSHIP. See Wire's Poticy 4. 
PETROLEUM. See Risk 5. 


PLEADING, 


1. Breacu or Warranty.—In an action upon a policy of life insurance, although 
the application is made a part of the policy, and the truth of the answer 
therein made is expressly warranted, breach of such warranty is matter 
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for special plea, and evidence of such breach is not admissible under the 
general issue applying the rule frequently recognized by this court “that 
in relation to the contract of insurance, all matters which go to show 
transactions to be void or voidable, on the ground of fraud or otherwise, 
must be specially pleaded.” Benjamin vs. Connecticut Indemnity Ass’n, 75. 

2. Paro Contract sy AGENtT—Proors or Loss.—A fire insurance company may 
make a parol contract of insurance. 


Where a parol contract of insurance was made by an agent authorized to 
take risks, it need not be shown afiirmatively that he had authority to 
contract by parol. 

Where defendant in an action on a contract of insurance denies having in- 
sured plaintiff's property, and raises no issue as to the proofs of loss, it 
waives that question, and therefore error cannot be predicted on a charge 
which assumes that proof of loss was made. Mclver, J., dissenting. 

It is discretionary with the trial judge whether he will grant a motion for a 
new trial, and, where the motion is*based on matters of fact, his discre- 
tion is not subject to review. Stickley vs. Mobile Ins. Co., 768. 

3. OTHER InsuraNce.—A plea alleging other insurance by another party, in 
violation of the policy, but failing to show an insurable interest on the 
part of such party, or that the plaintiff insured was interested in the 
policy, is bad on demurrer. Other insurance in such case is not a viola- 

. tion of the policy. Copeland vs. Phenix Ins. Co., 224. 


See Apprication 4; AssEssMENT 3; OTHER INSURANCE 9; Proors oF Loss 11. 
POISON. See SurcrpeE 1. 


PRACTICE. 


1, ABSENCE oF EvipENcE.—In an action upon a policy of insurance it appeared 
that the loss occurred December 24, 1¢89; that suit was begun May 9, 1890, 
and the issues made up June 30, 1890; that at the September term of the 
district court the case was passed till November 24th, when the trial was 
set for the 28th,on the morning of which day the defendant’s attorneys 
filed certain affidavits, in which they stated, in substance, that the state 
agent was absent; that they did not know of his whereabouts; that he pos- 
sessed important papers, and that they could not safely proceed to trial 
without him, but failed tostate what papers he possessed,or what they ex- 
pected to prove by him,or any reason for the failure to take his deposition. 
Held, That the court did not err in overruling the motion for a con- 
tinuance. German Ins. Co. vs. Penrod, 41. 


2. OssecTions—Evivence.— Objections to instructions to the jury must be 
made in the motion for a new trial, in order to have them reviewed by 
the supreme court. 


Objections to the rejection of certain testimony considered and overruled. 

The evidence in the case examined and considered, and held, that the dam- 
ages assessed by the jury are not excessive. 

Held, That the petition states a cause of action. Hanover Fire Ins. Co. vs. 
Schellak, 69. 


3. Review. —Where an action at law is tried by the court without a jury,and no 
exceptions are taken to the rulings on the admission and rejection of evi- 
dence, tbe only questions which are reviewable by the supreme court on 
appeal from the’appellate court are those arising from the action of the trial 
court in holding or refusing the propositions of law submitted to him by 
the parties. Home Ins. Co. vs. Bethel, 104. 


PREMIUM. : 


1, Acrent’s AuTHoRITY as TO NotE.—The applicant desiring immediate life in- 
surance gave to the agent a note for the premium, and took a receipt 
reciting the payment of the first premium, and that assurance was to be 
from date of receipt, provided application be accepted, and that receipt 
was subject to conditions on the back, one of which was that it was not 
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valid unless premium be actually paid in cash, The agent was not 
authorized to take notes, but in good faith he charged himself and cred- 
ited the company with the premium on his books. He was also author- 
ized to keep money for the company in his private bamk account and 
send checks for his balances. 

Heid, 'That the agent had no authority to waive the condition on the back 
of the receipt, and the note was without consideration. 


Held, That authority to keep the company’s money in bank was not authority 
to the agent to treat a credit on his books as a cash payment, and his 
action in giving such credit was not authorized by the company. Dun- 
ham vs. Morse, 793. 

2. EvipENcE oF PaymMent.—The production of a policy by insured, shown to 
have been delivered to him reciting a consideration, is prima facie evi- 
dence-of payment of premium. Henschel vs. Uregon F. § M. Ins. Co., 385. 


3. InsTALLMENT Pian Constrvep.—A policy on the installment bond plan 
stipulated that it was to be paid tor in twenty annual installments, and 
in case of failure to pay any installment or any part or note given there- 
for when due, it should be void, 

Held, That under the laws of New York no forfeiture could be enforced until 
over thirty days after the required legal notice had been given of pre- 
miums due. 

Held, That evidence of the subsequent acceptance of quarterly instead of an- 
nual payments, after such quarterly payments were due, was evidence of 
a modification of the agreement, also to the effect that such payments 
might be made within a reasonable time after they were due, and of a 
waiver of a right to forfeit for non-payment when due. De Frece vs. 
National Life Ins. Co., 112, 

4, NoticE as To.—Where a statutory notice to policyholders of premium due 
cannot, by reason of the character of the policy, be accurately expressed 
in the precise form provided by the statute, it is sufficient if every essen- 
tial fact required to be known is intelligibly stated in the notice. 
McDougal vs. Provident Savings Life Ass’e Soc., 3. 

5. Orpers as PayMent.—The application of an accident policy provided that 
the insurance should be based on orders ‘‘ given herewith” on a rail- 
road, to be paid from his wages as an employe each month, and that 
the payments on the same should be the premiums for four separate con- 
tracts, each to apply to its separate period; also that no claim should be 
made for any period not actually paid for. 

Held, That the orders were as such not payments, and by drawing his entire 
wages each month before the order was paid, even though not notified of 
its nonpayment, the insured forfeited his insurance. Landis vs. Standard 
Life § Ace. Ins. Co., 827. 

6. Watver—ReEBATE.—A custom of the company to accept premiums within 
thirty days after they became due cannot be claimed as a waiver of 
prompt payment, where the policy provides that it shall be void if pay- 
ment be not made on the day when due. 

The policy provided that. after the payment of two premiums, a rebate might 
be used on the third premium, either as a credit or to extend the time 
of payment. The insured was voluntarily offered a rebate on the second 
premium before payment, with notice of forfeiture if payment was not 
made when due. 

Held. That the insured was not entitled to the benefit of the rebate until the 
balance was paid, and non-payment worked a forfeiture. Lichardson vs. 
Mutual Life Ins. Co., 454. 


See REINSTATEMENT 2; Wrre’s Poticy 3, 4. 
. 


PREMIUM NOTE 


1, AssEssMENT aS WaIvER. —Where premium notes have been given to a mutual 
insurance company, assessments to be made thereon from time to time as 
losses occur, in case an assessment is not paid in 30 days after personal 
demand therefor or by letter, the company may recover for the whole 
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amount of the deposited note with costs, and executions will thereafter 
ve issued on such judgment as assessments for losses may require. 


Where there is a default in paying assessments, and the company does not 
declare the policy forfeited. but continues to make further assessments 
as losses occur, it will be a waiver of the cause of forfeiture. Farmers’ 
Union Ins. Co. vs. Wilder, 129. 


2. Martine oF Notice or For¥FerrurRE— EVIDENCE oF WaAIvER.— Where a 
note is given for a premium and, being unpaid when due, a renewal 
note is taken, the notes providing for forfeiture if unpaid when due, and 
pledging the policy as security, a course of dealing is established which 
must in some way be terminated before forfeiture can be claimed; and a 
letter declaring such forfeiture, if received, is sufficient. 


Mailing of such a letter is presumptive evidence of its receipt; but evidence 
of its deposit in a mailing basket for mailing, and of a porter, generally 
that he mailed all letters found in the basket, where it is not found 
among the papers of deceased was not as a matter of law proof of mailing, 
and the question was for the jury. 

Where the agent testified to the best of his recollection regarding a conver- 
sation between secretary and insured, in which the former promised to 
carry him and give him credit, and the insured was a medical examiner 
whose policy the company desired to continue, the question of waiver of 
prompt payment was for the jury. 


Such waiver is within the power of the secretary, though not done in his of- 
fice, if done in the discharge of his official duties. Hastings vs. Brooklyn 
Life Ins. Co., 699. 

3. NonpayMENT oF.—The policy provided that if a note taken for the premium 
or any part thereof should not be fully paid when due, the premium 
should be considered as fully earned, and the policy no longer in force. 


Held, That the non-payment of such a note when due released the company 
from liability, and the case was not affected by a policy provision au- 
thorizing the deduction in case of death of any unpaid balance on the 


premium or indebtedness on the policy. Imperial Life Ins. Co. vs. Glass, 
299. 


4, Watver or Derautt.—A policy of insurance provided that, upon the failure 
of the insured to pay the premium note therein described in full,at matur- 
ity, such policy should cease to be in force, and continue null and void 
while said note remained unpaid. Said note not having been paid at ma- 
turity,the insurance company accepted as a credit thereon an amount of 
money largely in excess of the premium earned, and left the note with its 
local agent for collection. Subsequently, and before the premium so paid 
had been earned, and before the note had been paid in full, the property 
insured was destroyed by fire. Held, That the policy was voidable only 
at the election of the insurance company, and that, by receiving and re- 
taining the part payment after default, and retaining the note for col- 
lection, it waived the right to insist upon a forfeiture thereof. Phenix 
Ins. Co. vs. Dungan, 871. 


See Live Stock. 
PROFITS. See Rent. 
PROOFS OF DEATH. See Benevotent Socrety 13. 


PROOFS OF LOSS. 


1, Conprrion PREcEDENT.—A stipulation in a policy of fire insurance that ‘in 
case of loss or damage by tire the assured shall, * * * within sixty 
days, render an account of the loss or damage signed and sworn to, stat- 
ing,” etc., held a condition precedent to the right of recovery, as well in re- 
spect to time as in other respects. Shapiro vs. Western Home Ins, Co., 310. 

2. Detivery To AGENT—Watver.—A delivery of proofs of loss to the party who 
countersigued the policy as agent, in the absence of any evidence that his 
agency had been revoked, was a delivery to the company, and where 

VoL. XXIL.- 58. 





914 Digest Index, 1893. 


such proofs were made out by the agent and received by him without 
objection, the company is estopped from claiming they were not in 
proper form. 

Under an allegation that all the policy conditions have been complied with, 
evidence of waiver of proofs of loss is admissible as evidence of 
performance. McCullough vs. Phoenix Ins. Co., 781. 


3. EviDENCE as To.—Upon the trial of an action to recover for a loss by fire 
under an insurance policy, notice at the trial to the defendant's attorneys 
to produce proofs of loss,sent by piaintiff to the company in a distant state, 
it not appearing that they were within reach of its attorneys at that time, 
is insufficient to lay the foundation for secondary evidence. 


Where proofs of loss are shown to have been properly mailed to the company 
at their place of business or the home office, it will be presumed that they 
were received in due course of mail till the contrary is made to appear. 


Evideuce held insufficient to prove a waiver of the service upon the company 
of the proofs of loss required by the policy. Dade vs. tna Ins. Co., 874. 


4. EvipENcE as To.—Sending an adjuster to the place of loss by the company is 
conclusive evidence of notice of loss. 


Failure to give notice of objections to form of proofs of loss is evidence for the 
jury of their waiver. 

Under the statute of Pennsylvania, notice and proofs may be delivered either 
to the company or the agent countersigning the policy. Welsh vs. London 
Ass'e Corp., 94. 

5. Evipence or Fase Swearine. —In an action on a policy of insurance the evi- 
dence showed that, though plaintiff swore falsely as to the quantity and 
value of the goods in making out his proofs of loss, they exceeded in value 
the amount of the insurance. Held, That error could not be predicated on 
an instruction that ‘‘no false swearing in making proof of loss will avoid 
the policy, unless the evidence satisfies the jury that the plaintiff know- 
ingly and willfully swore falsely as to some material fact, and that the 
burden of proof is on the defendant to show the willful intent. 


The supreme court will not reverse a judgment on appeal because of the pen- 
dency in a Federal court of a motion to remand the cause to such court. 
Phenix Ins. Co. vs. Summerfield, 746. 


6. EvIDENCE oF INCREASED RiskK—WaAtvER By ApJusTER.— Where there is no spe- 
cifie prohibition against electric lighting expert testimony is not admis- 
sible to show that its introduction materially increased the risk. 


The refusal of an adjuster to continue his work upon learning of a change of 
risk, with the approval of the agent and his declaration that the risk 
would not be paid, is a waiver of proofs of loss. 


A subsequent request from the company, however, for proofs of loss in re- 
sponse to an inquiry as objections for paying, if made in good faith 
within the sixty days required to furnish proofs, is a withdrawal of the 
waiver, and where there is no evidence of bad faith or danger of entrap- 
ping the insured it is error to leave the question whether such request 
was made in good faith. Hahn vs. Guardian Ass’e Co., 721. 

7. Evipence oF WAIvER.—In an action upon a policy of insurance, wherein it 
is provided that in case of loss the insured shall within 60 days render to 
the company an account of the loss, signed and sworn to, the insured 
cannot recover without showing either a waiver thereof, or that proof of 
loss in substantial compliance with the terms of the policy had been rend- 
ered before the conmencement of the suit. 

In such a case it is error for the court, in the absence of any proof of waiver, 
to refuse to instruct the jury ‘‘ that, unless the plaintiff made proof of loss, 
in substantial compliance with the terms of the policy, before the com- 
mencement of the suit, she vanuot recover.” 

The evidence in a cause must be confined to the issues as formed by the plead- 
ings. A waiver cannot be proved unless it is within the issues made by 
the pleadings. Western Home Ins. Co. vs. Thorp, 292. 


8. EXAMINATION NoT A WatIverR.—Where the company continuously insists on 
proofs of loss being furnished and all appraisemment made in compliance 
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with the policy, the commencement of an examination as to the amount 
of loss by an agent and adjuster is not a waiver of proofs and an appraise- 
ment. Scottish Union & Nat. Ins. Co. vs Clancey, 442. 


9. Fraup.—The insured proved his loss by duplicate invoices, claiming that 
the originals had been burned. It was proved that several of these had 
been materially altered, and no explanation of the fact was offered by 
insured. 

Held, That the policy provision making it void in case of false swearing or 
attempted fraud in the proofs of loss had been violated, and there could 
be no recovery. Virginia F. & M. Ins. Co. vs. Saunders, 270. 

10. Limrration.—The policy provided that written notice of loss should be 
given immediately and proofs within 60 days after the fire, unless the 
time was extended in writing by the company, and that no action should 
be begun until compliance with these requirements had been made, nor 
unless begun within 12 months after the fire. 


Held, That no action could be begun after 12 months, nor until notice and 
proof had been given. 

Held, That in the absence of a declaration of forfeiture,notice and proofs could 
be given at any time before action was commenced. Steele vs. German 
Ins. Co., 377. ; 

11. PLEADING as TO Fraup.—The policy required immediate notice, with full 
statement of particulars and amount, and that any false swearing, fraud, 
or attempt at fraud should forfeit all claims. 


Held, That on allegation in the answer specifically excepting to the notice or 
proofs because “false and untrue in respect to quality, quantity and 
value of property insured, and in respect to the amount of loss,” is not 
notice to the insured that fraud would be charged or forfeiture claimed; 
and while the evidence admitted in proving the amount of loss was 
relevant, whether there was an issue as to fraud or not, the court prop- 
erly refused to charge that there could be no recovery if the proofs of 
loss were fraudulent. Greiss vs. State Invest. & Ins. Co., 629. 

12. SurFictENcy AND TIMELINEss oF.— The policy required immediate notice, and 
detailed proofs of loss as soon as possible. 

Held, That proofs furnished within ten days were sufficiently timely. 

The loss was payable 60 days after the policy requirements were completed. 
The proofs stipulated for a magistrate's certificate if required. They 
were furnished substantially complete, but were returned to procure the 
certificate. 

Held, That the right of action began 60 days after the proofs had been first 
served. The certificate was not necessary to their completion until 
required. 

The first magistrate applied to was unable to furnish the certificate, a second 
promised to do so, but finally refused after three months; then negotia- 
tions were begun for a compromise, and finally a third magistrate fur- 
nished a certificate, which was not served until a year after the loss. 

Held, That the question of due diligence was for the jury. 

The insured, having been advised that the claim would be settled if reduced, 
furnished new proofs of loss along with the certificate a year after the 
loss. 

Held, That such proofs were mere surplusage, which did not impair the 
validity of the claim. 

A nonsuit is only justified when the plaintiff could not recover under the 
most favorable view of his case. McNally vs. Phenix Ins. Co., 807. 


13. Surriciency or. —The policy required notice of loss forthwith. 

Held, That 12 days was not a fatal delay where it appeared that no harm was 
caused, and that the company did not intend to pay. 

Retention of proofs of loss for 48 days without objection justifies a finding of 
waiver of objections. Capitol Ins. Co. vs. Wallace, 397. 

14, Waiver py Apsuster.—Where the adjuster of an insurance company calls 
upon the insured shortly after the fire, makes out proofs of loss complete 





916 Digest Index, 1893. 


except the signature, and leaves same with the company’s local agent, 
basing his refusal to pay the policy on the ground that there has been a 
change of title, such action tends to show a waiver by the company of the 
requirement as to furnishing proofs of loss, and the decision of the lower 
court thereon will not be reviewed. 42 Ill. App., 475, affirmed. Home 
Co. vs. Bethel, 104. 


15. Watver By Apsuster.—Where notice of loss was duly given by letter, with 
inquiry if anything more was needed, and the company answered that an 
adjuster would be sent, and no further requirements were made, and the 
adjuster came and, after investigation, advised the agent to settle if 
possible for less than the sum claimed, further notice or proofs were waived. 
Green vs. Des Moines Fire Ins. Co., 543. 


16. Watver By Apsuster.—Where there was evidence that an adjuster ap- 
pointed by the agent of defendant and other companies concerned in the 
loss had held himself out as representing all the companies, and proofs of 
loss were submitted to him without objection during 15 days, though the 
agent and adjuster testified that he did not represent the defendant, a 
finding, that the policy provision requiring proofs to be furnished within 
15 days was waived, will not be disturbed. Fritz vs. Lebanon Mut. Ins. 
Co., 590. 

17. Watver By ApsustEr.—The policy provided that no representative should 
have power to waive its provisions, except as permitted by indorsement 
thereon according to its terms. 

Held, That notwithstanding these provisions, a statement by its adjuster, sent 
to adjust the loss, when offered proofs of loss by plaintiff, that they were 
not necessary, was a waiver of such proofs. 

The proofs offered were sworn schedules of the items of property destroyed. 


Held, That if retained, they would have answered the requirements of the 
policy that the proofs should be sworn statements in writing of the item- 
ized loss, even though in some respects informal. 

Held, That a refusal to pay obviates the necessity of proofs. Young vs. Ohio 
Farmers’ Ins. Co., 440. 

18. Waiver By AGENT—Book as EvrpEnce.—Provisions of an insurance policy 
covering a stock of goods for notice of loss within a specified time, and in 
a particular manner, will be held to have been waived by the insurer, 
where, with knowledge of the loss of part of said stock by fire it, by its 
adjusting agent, demands and obtains possession of the remainder of the 
goods and books of theinsured, and is engaged for several days, with the 
help of the latter, in ascertaining the amount of the loss. 

A witness, who at the time of purchasing a bill of goods entered each item in 
a book, together with the cost thereof, may use such book as a memo- 
randum; and when it is shown by his testimony that he knows the entries 
therein to be correct, and that they were made at the time of the trans- 
action in question, such book may properly be introduced in evidence, 
not for the purpose of proving the purchase of the goods, but in cor- 
roboration of the witness, and as a detailed statement of the items involved. 
St. Paul F. & M. Ins. Co. vs. Gotthelf, 34. 


19. Watver or.—Retention for more than a month, without objection, of proofs 
of loss substantially complying with the requirement, is a waiver of ob- 
jections. Carpenter vs. Allemania Fire Ins. Co., 634. 

20. WueEN Surricient.—The policy was issued by the Cincinnati Underwriters 
in behalf of two companies, and required proofs of loss to be given to the 
companies. 

Held, That proofs given to the secretary of the Underwriters, who was secre- 
tary of both companies, and by him turned over to the president of both 
companies, was sufficient. Minnock vs. Eureka F. § M. Ins. Co., 87. 


See Accrpent 5, 7; ARBITRATION 7; LimrraTion 2; MortGaGEe 5; OTHER INsuR- 
ANCE 9; PLEADING 2; TITLE 8. 


RAILROAD. See Accrpenr 3, 4, 8. 
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REBATE. 


EvIpENCE oF AGENT’s AUTHORITY—MEASURE oF REcovERY.—In an action to re- 
cover back premiums paid to a life company, testimony of other policy- 
holders in the same locality, that about the same time the company had 
accepted contracts with them recognizing a rebate by the agent, was 
admissible to show agent’s authority to offer such rebate, but where the 
company repudiated such contracts and settled with the policyholders 
on the basis of the actual risk incurred, the evidence does not show a 
recognition of the agent’s authority, and is not admissible for this purpose. 

Depositions of witnesses at a distance were submitted that similar rebates 
had been allowed to them by the agent at a later date, and that the agent 
had written to the company that the rebates were to be deducted from 
his commissions. but it appeared from the letters that the rebates were a 
personal matter between the agent and insured. 

Held, That such depositions were not admissible. 


Where the company, with the knowledge of facts, authorizes a second agent 
to accept the premium less the rebate, this is evidence of a ratification of 
the contract of the first agent. 


Where plaintiff had paid his premiums during two years before repudiation 
of the agent’s contract, he was entitled to recover the amount paid with 
interest, regardless of the cost of insurance during the period. Thomp- 
son vs, N. Y. Life Ins. Co., 485. 


See Premium 6. 


RECEIVER. See Action 2. 


REINSTATEMENT. 


1. Deravutt In Premium Payment.—In a contract of life insurance the premiums 
were payable monthly. Upon the failure to make any monthly payment, 
the insured had the right to be reinstated within sixty days of such de- 
fanlt, upon her paying ‘“ the proper premiums.” 


Such a default having occurred, and more than sixty days having elapsed, 
the company consented to reinstate the insured, the circumstances being 
such that the court charged the jury that the company had waived its 
objection to the lapse of time. This instruction was not excepted to, and 
hence, being taken as the law of the case, held, that the insured had the 
right to avail herself of such consent of the company, and to be reinstated, 
upon paying the premiums then due, although the company demanded 
payment of a premium for a succeeding month not yet due. Coburn vs. 
Life Indemnity & Investment Co., 302. 


2. Errect oF Sickness.—The policy was reinstated on the condition, as stated 
in the receipt, that the insured ‘‘is now, and has been during the last 
twelve months, in continuous good health and free from all disease, in- 
firmity, or weakness.” 


Held, That temporary illness during the twelve months, which was not severe, 
and indicated no constitutional vice nor rendered him uninsurable, and 
from which the insured had fully recovered, did not vitiate the 
reinstatement. French vs. Mut. Reserve Fund Life Ass’n, 153. 


See BENEVOLENT Society 11. 


REINSURANCE. 

ConsTRUCTION AS TO Risk.—The insured, under an open marine policy, agreed 
to enter all goods for insurance at their full value, the damage to be 
estimated according to the actual cash value at time of loss. Loss was 
adjusted ata less value than entered. The insurer had been reinsured 
under a contract providing that the reinsurance should be ‘ to the extent 
of one-half of the amount of each and every risk which equals or exceeds 
in value the sum of $15,000” on certain cargoes, and ‘‘on cargoes of the 
value of $50,000 and upwards, this policy is to cover the excess of $25,000, 
not exceeding the sum of $50,000 on any one cargo.” 
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Held, That the word “risk” in thé reinsurance contract referred to the value 
of the property as entered, and not as afterwards adjusted. Continental 
Ins. Co. vs, Attna Ins. Co., 501. 


See AcEent 7; BENEVOLENT Socrety 12. 


REMOVAL. 


Warver By Acent.—The policy required written consent to the removal of 
goods to be indorsed, and the policy was left with the agent by insured 
for that purpose, but he neglected to indorse it as he promised. 


Held, That the insured could not be made to suffer for the neglect of the 
agent, where he obeys the requirements of the policy. Henschel vs. Oregon 
F. & M. Ins. Co., 385. 


RENEWAL. 

Wen Conrract Is Not CoMPLETE IN CasE OF F'1rE.—Four days after the expira- 
tion of a former policy, the agent without solicitation prepared and for- 
warded renewal policies, dated back to time of expiration, to one S. for 
delivery to the insured. On the same day the property burned. The 
agent, learning of this on the following day, which was Sunday, tele- 
graphed to S. to hold the policies. They were thereupon returned to the 
agent. Afterwards a representative of the insured learned from S. that 
the policies had been forwarded and returned, and thereupon tendered the 
premium to the agent and demanded the policies. 


Held, That 8. was under no obligation to deliver the policies, and no contract 
was created. New York Lumber & Woodworking Co. vs. People’s Fire 
Ins, Co., 632. 


RENT. 

INSURANCE OF AND MEASURE oF Recovery.—Whoever may fairly be said to 
have a reasonable expectation of deriving pecuniary advantage from the 
preservation of the subject-matter of the insurance has an insurable in- 
terest. Expected profits may be insured both in this country and in 
England, though in France it is different, where only an acquired profit 
may be insured. But the insured must have an interest in the property 
out of which the protits are expected to proceed, and the protits must be 
insured as profits. 


Rent is itself a distinct insurable interest, and is not a proper item of loss 
to enhance damages under a policy insuring the building. 


The policy sued on, in this action, is made out on a printed form in com- 
mon use by insurers in the City of New Orleans, among the terms and 
conditions of which is the following: ‘Rent Clause—It is expressly 
understood that the insurers are not liable for rent on burnt or damaged 
buildings, while building or repairing, unless such rent is specially 
insured.” : 


What follows appears, on the face of the policy, in evidence in this suit: 
‘‘Sum insured $1,500;” and it is there set forth that said company ‘‘ Does 
insure J. P. Becker against loss or damuge by fire to the amount of $1,500 
on four months’ rent of the brick slated building occupied as a concert 
saloon known as the Royal Palace, situated at 36 Royal street, and the 
said company do hereby promise and agree to make good unto the said 
insured any loss or damage that nay happen by fire to the property in- 
sured ”—i. e. four months’ rent of building as aforesaid—‘‘ not exceeding 
in amount the sum named in the policy as specified during one year, to 
wit, from the 7th day of June, 1890, to the 7th day of June, 1891.” 


It is admitted by the insurers that the building 36 Royal street, mentioned 
in the policy, was totally destroyed by fire on the 5th of June, 1891, two 
days before the expiration, on the 7th of June, 1891, of the period covered 
by the policy, and that the building could not be replaced within four 
months, and that the rents for four months were of greater value than the 
sum sued for. 
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The policy sued on is an open, unvalued time policy for one year, from the 
7th of June, 1890, to the 7th of June, 1891. The total destruction of the 
building, in respect of four months’ rent, of which insurance had been 
effected, necessarily involved the loss of expected rents until such time 
as the building could be reinstated, and as it was admitted by the insur- 
ers that this could not be done within the period of four months there 
was a total loss, as of the 5th of June, 1891, of the subject-matter of the 
insurance, which entitled the insured to recover of the insurers whatever 
sum Within the limit of the amount of the insurance the subject-matter 
insured should be proved to be worth,and this was shown to be the sum 
for which judgment below was rendered in favor of the plaintiff and 
against the defendant insurance company. Becker vs. Merchants’ Mut. 
Ins. Co., 227. 


REPAIRS. See Risk 6. 


REPRESENTATION. 


Evipence.—When notice of special matter set up in defense did not refer to 
misrepresentations in the application, evidence on this point was prop- 
erly excluded, and it was discretionary with trial court to disallow 
amendment to such notice. Minnock vs. Eureka F. & M. Ins. Co., 87. 


See AppricaTion 5, 6; BENEVOLENT Society 11, 13; INTEMPERANCE; PARTNER 1; 
Vacant 4. 


RESCISSION. 


In Case or ASSESSMENT Company.—Where an assessment company, doing busi- 
ness on the endowment plan, secures an enabling act, through which it 
abandons the plan for ordinary insurance and induces members to sur- 
render their old certiticates, by which the funds for the payment of en- 
dowments are diminished, a member is justified in rescinding his con- 
tract and suing to recover back assessments paid. People’s Mut. Ins. Fund 
vs. Bricken, 554. 

RISK. 

1. AcctpentaL JETTISON.—Where cotton is thrown into the river by the 
careening of a steamboat from which it is being unloaded, the injury to 
the cotton is caused by a peril of the river, within the meaning of an in- 
surance policy which provides that ‘the liabilities and perils assumed 
by the company are of rivers, fires, jettisons, and all other perils,” and 
losses caused by reason of such dangers. 

The insurance company is not relieved of liability on the policy for such injury 
because the cotton was thrown into the river by the mere carelessness 
or unskillfulness of those engaged in unloading it. Crescent Ins. Co. vs. 
Vicksburg, Y. § 8S. R. Packet Co., 748. 

2. Appition.—A policy ona brick dwelling, with its additions adjoining and 
communicating, includes an adjoining and communicating frame addition. 
Carpenter vs. Allemania Fire Ins. Co., 634. 

3. ArtirictaL Light—Warter Suppty.—The application, which was.made a 
warranty, warranted ‘‘not to work at night, or by artificial light, and 
to permit no smoking.” Also ‘‘ to keep in the same room, and within ten 
feet of the gin stand, one barrel full of water and two buckets.” 

Held, That the use of artificial light at night for other purposes than work, 
such as repairing the machinery, was not a violation. 

Held, That the keeping of a barrel in another room, which was inaccessible on 
account of cotton piled in the way, though within the prescribed distance, 
was not a compliance with the warranty. Mechanics §- Traders’ Ins. Co. 
vs. Thompson, 383. 

4, Location or Harvestinc Macutne.—The policy was on a harvesting machine 
‘while located and contained as described herein and not elsewhere 

* * while owned by assured * * and operating in the grtin-fields, and 
in transit from place to place in connection with harvesting.” The 
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machine was taken from its place of storage since the previous season to a 
blacksmith’s shop for repairs prior to going into the fields for harvesting, 
and was there burned. 


Held, That the loss was not within the policy. Mawhinney vs. Southern Ins. 
Co., 596. 

5. Perroteum as Increase or.—The policy provided that it should be void in 
case the hazard was increased or any of the products of petroleum were 
used of greater inflammability than kerosene. 


Held. That the substitution of a petroleum product for coal, as fuel of less in- 
flammability than kerosene, did not violate the policy unless the manner 
of its use increased the hazard. President, etc., vs. American Fire Ins. 
Co., 158. 

6. Reparrs anD Lien as INcREASE oF.—Consent for repairs, whose character 
was known to the agent, was endorsed by him on the policy, and after- 
wards the company proposed to reduce the rate on the altered building. 

Held, That it could not set up increase of risk to defeat a claim. 


There was lien on the property for unpaid purchase money. The appli- 
cant in good faith answered, no, to the question whether there was a 
mortgage. 

Held, That this did not avoid the insurance as it was not material to the risk. 
Phenix Ins. Co. vs. Coomes, 155 

7. Use or NapuTua mn Parntinc.—The insured church was burned from a 
naphtha torch which had been used for nearly a month by a painter 
burning off old paint preparatory to repainting. 

Held, That this was an alteration of ‘‘ the situation on circumstances affecting 
the risk ’”’ within the meaning of a policy prohibition. 

Held, That where the trustees who had hired the painter saw him repeatedly 
burning off the paint, any increase of risk was within the knowledge 
and consent of insured. 

Held, That such use of naphtha on the outside of the building was use ‘‘ on 
the premises’? within a policy prohibition against its keeping or use. 
Held, That the only proper question for a jury was whether such use and 

change in condition was in the course of reasonable and proper repairs, 


and a finding that this was the ordinary method of removing paint was 
not an answer in the affirmative. 


Expert evidence is admissible to show that rates would be higher in the case 
of such use of naphtha, but not to show the effect of such use as regards 
danger from fire. 


. 

Expert evidence is admissible as to the proper and usual method of removing 
paint from a building. 

It was in the discretion of the court to exclude the question whether the 
sheathing of the church was burned by use of the torch. Jirst Congre- 
gational Church vs. Holyoke Mut. Fire Ins. o., 449. 

8. WartvER oF WARRANTY BY AGENT.—The policy on lumber on three docks 
warranted that a continual clear space of 150 feet should thereafter be 
maintained between it and any woodworking or manufacturing es- 
tablishment., The agent who wrote the risk knew that such space did not 
exist and could not be maintained by actual measurement, but decided that 
the conditions existing were equivalent to such space, and fixed the rate 
accordingly, and knew that no change had been made. 

Held, That the company was estopped from setting up a violation of the 
warranty. Michigan Shingle Co. vs. State Investment § Ins. Co., 241. 


See AppiicaTIon 5; Occupancy; PRoors oF ‘Loss 6 ; REINSURANCE; VACANT 2, 
SALE. See Mortcaces 1, 
SERVICE. See GarnisHMENT. 
SET OFF. See BENEVOLENT SoctEty 21. 
SEVERABLE CONTRACT. See Contract. 
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SICKNESS. See Live Stock; REtNstaTEMENT 1. 
SPITTING BLOOD. See Apprication 3. 


STANDARD POLICY. 


Construction or Statute.—The statute of Michigan declaring void policies 
containing different terms. from those in the standard policy is for the 
protection of the insured, and cannot be invoked by the company to defeat 
a policy on which it had been receiving premiums year after year. Arm- 
strong vs. Western Manufacturers’ Mut. Ins. Co., 795. 


STATUTE. See Action 3; Lumration1; Mutvat Company 1; StanparD Poticy. 


SUBROGATION. 


In Case or Carrrer.—Where the special conditions of a form written into the 
policy are inconsistent with the retention of the right of subrogation as 
elsewhere provided, and are intended to give the insured the sole benefit 
in case of loss of any remedy against a transportation company, the sub- 
rogation clause must give way. St. Paul F. & M. Ins. Co. vs. Kidd, 457. 


See EvipENncE 2; Forrrcn Company 1. 


SUICIDE. 


1, AccipENTAL PortsonInc—CompromisE.—Accidental taking of poison, or in- 
tentional taking by one of unsound mind and incapable of judging the 
moral consequences, is not death by his own hand within the meaning of 
the policy. 

Where a compromise was induced by fraudulent representations to the bene- 
ficiary that the company had proof of such death of the insured by his 
own hand, the beneficiary may retain the compromise money and sue for 
damages for the deceit. 

Right to change of venue considered. Michigan Mut. Life Ins. Co. vs. 
Naugle, 434. 

2. WatvER 0oF—EvIDENCE or Insanity.—The policy provided that the liability 
should be limited to the premiums paid in case of suicide. Under a by- 
law, $100 had been advanced to the claimant before her proofs were re- 
ceived, stating suicide as the cause. 

Held, That the requiring of additional proof that the claimant who signed 
herself Marie was the same as the beneficiary called Maria, did not estop 
the company from denying liability. 

Held, That the plaintiff was not estopped from claiming that her statement as 
to cause of death was an error. 

Held, That the changing membership of an assessment company,and the con- 
sequent impossibility of assessing the identical persons liable at the time 
of loss, will not estop an action for recovery. 

The sworn statement of the claimant was admissible as evidence against her 
of insanity. 

Where it also appeared that after a long and contented married life the insured 
forced the wife to leave him and seek a divorce that he might marry a 
young girl who was an adopted daughter, the question whether the in- 
sured took poison while insane was properly for the jury. Bachmeyer vs. 
Mut. Reserve Fund Life Ass’n, 98. 


See AccrDENT 2. 


SURRENDER. 


In Case or DeatH.—The owner of a policy on the life of another, finding the 
premiums burdensome, surrendered it to the company for a paid-up policy 
of seven-twelfths of the amount. Unknown to either party, the insured 
was then dead. 
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Held, That the surrender was not in the nature of a compromise, but the re- 
sult of a mutual mistake of facts, against which equity will relieve by 
enforcing the original contract. Riegel vs. American Life Ins. Co., 277. 


See Wire’s Poticy 3. 


TAXATION. 


Insunction—Funps Supsect to.—Injunction cannot be maintained to restrain 
the collection of taxes justly chargeable against the plaintiff, merely be- 
cause of errors and irregularities in the proceedings of the assessor. 


The reserve fund of a mutual life-insurance company organized on the co- 
operative plan, and having no capital stock, is subject to taxation. 

The contingent liability of such an insurance company to its policyholders, 
before loss, is not such indebtedness as may be deducted from the credits 
ot the company subject to taxation. 


Debts owing in good faith cannot be deducted from the amount of cash on 
hand, or loans secured by mortgages on real estate, in listing the company’s 
property for taxation. Kansas Mut. Life Ass’n vs. Hill, 673. 


TENDER. See Contract 1, 
TITLE:~ 
1. AssIGNMENT wiTH Consent—RiGuts oF Crepitors.—The policy was on per- 
sonal property, and provided that it should be void in case the title be- 
came involved in litigation without consent indorsed. The property 
and policy were assigned to a bank, and consent indorsed to the assign- 
ment. A judgment creditor’s bill was brought against insured, and the 


bank made a party and decreed to hold the property in trust for the 
plaintiff. After the suit, but before final decree, the property was burned. 


Held, That consent to the transfer of the policy was consent to the transfer of 
the property, and the creditor’s bill did not involve either title or posses- 
sion within the meaning of the policy. ‘The object of the bill was to 
fasten a specific lien. 

Held, That the institution and pendency of a suit by creditors of the insured 
against him and the bank, where no receiver was appointed until after 
the loss, was not a change of title or possession within the policy. 

Held, That a provision that the policy should be void if the title became in- 
volved in litigation is not against public policy. Small vs. Westchester 
Fire Ins. Co., 660. 

2, Errect or Forec.osurse.—A foreclosure sale, in accordance with a stipula- 
tion in the mortgage, does not pass title to the purchaser until ratified by 
the court, and is therefore not a violation of a policy provision render- 
ing it void on the entry of a decree of foreclosure by the court, or in case 
of a sale under deed ot trust, or of change in title or possession. Hanover 
Fire Ins. Co. vs. Brown, 840. 


. Execurory Conrract.—An executory contract for the sale of land, by the 
terms of which the title is not to pass unless the vendee pays the deferred 
payments, does not constitute a change of title, within the meaning of 
an insurance policy which declares that a change of title shall avoid the 
policy. 42 Ill. App., 475, affirmed. Home Ins. Co. vs. Bethel, 104. 


. In Case or Lire TENANT—MISTAKE OF AGENT—REFUSAL OF PAYMENT.— Where 
the application states the title as a life estate, the mistake of the agent 
in describing it in the policy as a fee will not work a forfeiture. But the 
burden is on the life tenant insured to show that the mistake was charge- 
able to the company. 


In such case the life tenant may recover the entire amount, being a trustee 
for the reversioner. 


Where payment is refused for a specified reason, this is not a waiver of other 
reasons unless they could have been remedied or obviated, or the insured 
was unjustly misled by the silence. But instructions to the contrary will 
not be ground for reversal if the company was not prevented thereby from 
making a valid defense. Welsh vs. London Ass’e Corp., 94. 
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5. KNowLepcE or AGEnt.—An insurance company cannot insist as a defense 
of an action on a policy issued upon a small store frame building insured 
for $50, and the contents thereof insured for $800, after it has accepted 
the risk and the premium therefor, that the interest of the insured in 
the land upon which the store building was located was other than the 
title in fee, if at the time of the issuance of the policy by its general 
agent he ‘‘ supposed” or knew that the insured was not the owner of the 
land upon which the store building was located, if the insured made no 
misrepresentations, false statements, or concealments concerning the land, 
or the title thereof. Rockford Ins. Co. vs. Farmers’ State Bank, 389. 


6. KNOWLEDGE or AGENT.—The knowledge of the general agent of an insur- 
ance company, who writes and issues a policy of insurance, concerning 
the title of the premises insured, is the knowledge of the insurance 
company. Capitol Ins. Co vs. Bauk of Pleasanton, 361. 


7. Levy.—The policy provided that it should be void in case of change in 
interest or possession of the subject of insurance (except change of occu- 
pants without increase of hazard). 


A judgment had been obtained, which being unsatisfied, the sheriff made a 
levy under the execution. 


Held, That by the delivery of the execution and the levy, the officer simply 
obtained authority to expose the property for sale at some future time, 
and until such sale there was no ‘‘ change of interest nor of possession” 
within the meaning of the policy prohibition. Walradt vs. Phenix Ins. 
Co., 81. 

8. Notice sy AGzent—Watver or Proors.—Where the sub-agent of the general 
agent was sent to arrange the insurance, and was informed that the prop- 
erty was held under a contract of purchase, this was notice to the com- 
pany that insured was not sole owner. 


Where notice was promptly given, and adjusters from the company came 
and examined into the circumstances, and experts were procured by in- 
sured, who was several times required to be absent at a distance on busi- 
ness, and the preparation of proofs was after various delays placed in the 
hands of an insurance man, who delayed further the work, a delay of 115 
days in furnishings proofs was not unreasonable. The subsequent exam- 
ination of plaintiff under oath was waiver of such delay. The contract 
of sale was made by a bank which was the beneficial owner in its own 
name, but the legal title was in the president who acquiesced in the con- 
tract under which payments were made. 

Held, That the president would be estopped from asserting any rights as 
against the insured, who therefore had an insurable interest. Carpenter 
vs. German-American Ins, Co., 57-58. 

9, Or HusBanp In Wire’s Poticy. - The policy provided that ‘‘ the entire policy 
should be void * * * ifthe interest of the insured be not truly stated 
herein.” 

Held, That insurance by husband of wife’s property in his own name, with- 
out stating the fact, avoided the policy. Diffenbaugh vs. Union Fire Ins. 
Co., 79. 

10. Or Huspanp 1x Wrre’s Property—EviwENceE as To.- The execution and 
placing on record of a deed to the wife, by the husband, with the inten- 
tion of passing title, is a valid delivery, which is not defeated by the re- 
tention of the instrument by the husband. But the mere placing on 
record is a presumptive delivery, which may be rebutted by evidence that 
the intention was not to pass title as of the date. 

Where the policy provides in such case that the insured must have a bona 
fide insurable interest, a claim that the buildings insured were upon the 
homestead will not sustain a recovery by the husband insured. Glaze vs. 
Three Rivers Farmers’ Mut. Fire Ins. Co., 863. 


11, Sore Owner.—The policy warranted that the insured was sole and un- 
conditional owner. He held only a contract for a deed, but the policy was 
issued by the agent with knowledge of the fact. 


Held, That the company was liable. McMurray vs. Capital Ins. Co., 204. 
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12. Sore Ownersuip.—The policy provided that it should be void if without in- 
dorsement the interest of the insured should be other than sole and un- 
conditional ownership, or if the building were on ground not owned in 
tee simple. The insured erected the building on land purchased under 
an executory agreement, on which one-third of the pnrchase money was 
paid, and of which the title was not to pass until full payment had been 
made. tHe had written to the agents some time before, in connection with 
other insurance, that he had no deed, but only a bond for title. 


Held, That this was not notice that he was not the sole and unconditional 
owner. Liberty Ins. Co. vs. Boulden, 188. 


13. To Wire’s Poricy.—Where a life policy is payable to the widow, it does 
not become assets of the estate; and the administrator can neither collect 
it nor maintain an action against her (Rev. St. c. 64, § 48, cl. 4) to re- 
cover the premiums paid by the insured within three years of his death, 
as belonging to the estate. Douglass vs. Parker, 714. 


. Watver By AGENT.—Two parties who were jointly insured represented in 
the application that they were the absolute owners of the property, and 
the deed was in their name. The application was a warranty. The full 
facts were stated to the agent who issued the policy and advised its ac- 
ceptance. A part of the land was owned in fee by one, and the balance, 
on which was the barn destroyed, was held by the other as a life estate, 
with remainder to the first party and his aunt. The contents of the barn 
also belonged to the first party. 


Held, Vhat the company was estopped from alleging misrepresentation or 
breach of warranty by the acts of its agent. Robison vs. Ohio Farmers’ 
Ins. Co., 793. 

15, Watver By AGENT’s CLERK.—Where the agent’s clerk, employed to solicit 
insurance and who did so in this instance, was informed that the building 
stood on leased ground, with the injunction to so state in the policy if 
necessary, and the clerk replied that it made no difference, and received 
the premium, the company is estopped from setting up a policy provision 
requiring endorsement in such case. Notice to the agent was notice to the 
company. 

Where the company sets up such failure of endorsement as a defense, and the 
reply alleges parol representations and a waiver by the agent, the correc- 
tion of a written instrument is not involved, and a preponderance of evi- 
dence is sufficient. Bergeron vs. Pamlico Ins. § Banking Co., 182. 


See Brenericiary; Lesss—E; MortGaGEE 5; OtHer Insurance 13; TonTINE; WIFE; 
Wire's Portcy 1. 


TONTINE. 

Construction oF ScoeEME.—Under an arrangement with a life and accident 
association, ten members assigned policies payable to themselves to a 
“Fiducial Agency ”’ in trust, undera scheme by which the agency was to 
divide the proceeds of their respective policies in case of death among the 
survivors ou the tontine plan. 


Held, That the payment of a claim by the association to the agency was a 
goo:l defense to an action against it by the personal representative of the 
insured. Hill vs. United Life Ins. Ass’n, 394. 


TOTAL LOSS. 


Waar ConstiTures—ARBITRATION.—Under the valued policy act of 1889, stip- 
ulations in a policy of insurance in conflict with any of the provisions of 
that act are inoperative, and this applies to a provision, in case of loss, 
for the appointment of arbitrators. Ifthe property is ‘‘ totally destroyed,”’ 
there is nothing to arbitrate. 

Where all the combustible material in a building is destroyed by fire, although 
portions of the brick walls are left standing, but are so injured by the 
fire that they must be torn down, for the purpose of insurance the prop- 
erty is totally destroyed; but, if the person insured should use the brick 
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or other material not destroyed to rebuild, the company would be entitled 
to the value of such brick or material. 

Under the issues made by the pleadings, the principal question was whether 
or not the property had been ‘“‘totally destroyed,” and this question was 
fairly submitted to the jury, and the verdict is supported by the evidence. 
German F. Ins. Co. vs. Eddy, 468. 


TRADE. See Forercn Company 2. 
ULTRA VIRES. See Accrpent 6; BENEVOLENT SocreErty 19. 


UNAUTHORIZED CO. 


Lex Loct—Non-PAYMENT OF ASSESSMENT.--The secretary of an unauthorized 
company solicited the insurance in Nebraska on property in that state, 
and an application and premium notes payable at the home office in Iowa 
were signed, and the policy was issued therefrom, payable in Iowa. 

Held, That the contract was made in Iowa, and must be construed by the 
laws of that state. 


The laws of Iowa require thirty days’ notice before suspension in case of non- 
payment of assessment. ‘ 


Held, Thata policy provision exempting from liability in case of non-payment 
of assessment is ineffectual in the absence of the required notice. Marden 
vs. Hotel Owners’ Ins. Co., 147. 


UNFINISHED BUILDING. See Vacant 3. 


USE. 


Untawrvu.—In a policy of insurance the house insured was described as “‘ occu- 
pied as a sporting house.” Held, That as the term ‘sporting house” has 
an innocent as well as guilty meaning. it cannot be said, without proof of 
the sense in which it was used, that the policy shows conclusively that 
the occupancy of the house was for unlawful purposes. 


Where it is not apparent that the parties consented to try an issue not made 
by the pleadings, evidence that might be proper upon such an issue is not 
to be considered in respect to it. White vs. Western. Ass’e Co., 305. 


See Evipence 1; Occupancy. 
VACANT. 


1. Construction oF Poricy.—Under the condition in a policy of insurance 
that ‘‘if the above-mentioned premises shall be occupied or used so as to 
increase the risk, or become vacant or unoccupied, without notice to and 
consent of this company in writing, or the risk be increased by the erec- 
tion or occupation of neighboring buildings, or by any means whatever 
within the control of the assured, without the consent of this company 
indorsed hereon,” the policy shall be void, the words ‘‘ by any means 
whatever,” etc., do not qualify the words ‘“‘or become vacant or unoccu- 
pied.” Moriarty vs. Home Ins. Co., 797. 


2, Evipence oF INcrEAsE oF Risk.—When an insured occupied building be- 
comes unoccupied, the risk of its destruction by fire is presumed to be 
increased. 


This presumption alone is sufficient to sustain the burden imposed upon the 
insurers, unless it is rebutted by the peculiar condition, construction, and 
surrounding circumstances of the building. 


The condition, construction, and surrounding circumstances of the buildings 
in this case support, rather than rebut, the presumption. White vs. 
Phenix Ins. Co., 869. 


3. In Course oF Construction.—Where the testimony showed that the agent 
had power to and did issue the policy; that he tilled out an application 
for insurance upon a building in process of construction, to be signed by 
the owner, and stated in the application that the building was being 
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erected, although it was intended for the use of tenants, and was stated 
in the policy to be so occupied,—held that, construing the several pro- 
visions of the application together, it did appear that the building was 
in course of construction, and, being burned before it was completed, the 
fact that the building was vacant was no defense. German Ins. Co. vs. 
Penrod, 41. 

4, REPRESENTATIONS IN APPLICATION, WHEN A MisTaKe-—The application and 
policy described the insured building as used for a storage ice-house. 
The insured had applied in person for the insurance, explaining that the 
building was not yet complete. The application had been filed, without 
authority, by a party who introduced the insured, and had an interest in 
the property. He assumed to act as agent of insured and received the 
policy. 

Held, That the representation as to occupancy was a mistake, which would 
not as a matter of law avoid the policy for breach of warranty, where it 
appeared that the representation had not been ratified by insured. 
McNally vs Phenix Ins, Co., 807. 


5, Temporary ABsENcE.—The family had been‘ absent eight days on a visit, 
but relatives went daily to look after the premises, and the furniture 
remained there. 


Held, That the house was not vacant or unoccupied, within a policy provision 
that, if it so remained for five days, the policy should be void. 


Objections to charge considered. McMurray vs. Capital Ins. Co., 204. 


VISIBLE INJURY. See AccrpEnr 5. 


VOLUNTARY EXPOSURE. See Accrpent 6. 
WAGER CONTRACT. See Inpustrriat INSURANCE, 


WAGER POLICY. 


WHEN No DeFENsE.—Where suit on a policy is brought by the administrator 
of insured, the fact that the policy was issued to another beneficiary, who 
paid the premiums and had no insurable interest, is no defense. Brennan 
vs. Prudential Ins. Co., 638. 


WAIVER. See Accipent 7; ApsusTEeR; AGENT 4, 8; APPLICATION 4; ARBITRA- 
TION 7; ASSESSMENT 4; BENEVOLENT Socrety 1, 20, 21, 22; Improvements; IN- 
CUMBRANCE 3; LESSEE; LowrratTion 2; Live Stock; Murvat Company 3; 
OrHeR InsuRANCE 5, 9, 10, 11, 12; Paron Contract; Premium 6; Premium 
Note 1, 2, 4; Proors or Loss 2, 6, 8, 14, 15, 16, 17, 18, 19; Removau; Risk 8; 
Surcmwe 2; Tire 4, 8, 14, 15. 


WARRANTY. See Apprication 1; Pieapine 1; Risk 8. 


WATER SUPPLY. See Risk 3. 


WIFE. 

Rieuts as TO Creprror.—A wife who at the death of her husband receives 
(as the beneficiary named therein) the amount of certain policies on his 
life which the husband had taken out, and on which he had paid the 
premiums, cannot be made, by special opposition of a creditor, to charge 
herself, on the account filed by her as administratrix of her husband’s 
succession, with the amount of those premiums as an asset of that suc- 
cession, and as resulting from a debt due by her to it. 


In entering into those contracts, the husband did not claim nor intend to act 
either as negotiorum gestor or as agent of his wife; he was not dealing 
with reference to nor upon any property of hers. The obligations of the 
assured created by the policies were his own obligations, and, when 
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extinguished by payment of the premiums, the debts paid were his debts, 
and not those of his wife. 

Even were there a situation, resulting from community relations, such that a 
wife would be, as between herself and her husband, liable for the pre- 
miums, she could not be held for that particular special item of indebted- 
ness upon an opposition made to her tableau of administration, especially 
where the opposing creditor does not allege that he is a creditor of the 
community; that it has Leen accepted by the wife, or that she has made 
herself liable as widow in community; that the community is insolvent, 
or that it has been liquidated; and that as a result thereof the wife has 
been found to be a debtor thereto. A wife would be entitled to a general 
settlement; non constat but that on such settlement she would be found 
its creditor. 


Where services have been rendered a succession upon the advice and with 
the consent of a particular creditor, he is estopped from contesting pay- 
ment for the same, when he concedes they have been properly performed 
and reasonably charged for. Succession of Brownlee, 312. 


See ASSIGNMENT 1; BENEVOLENT Society. 14; Trtte 10. 


WIFE’S POLICY. 


1. AssIGNMENT oF.—A policy payable to the wife and children was assigned 
absolutely in form to G., but in reality as security for money advanced for 
premiums. G. dying, his executors agreed to surrender the policy to in- 
sured, upon payment by him of a lien upon his homestead, and also the 
amount which the executors had paid for premiums since the death of G. 
W., one of the executors, advanced the necessary money for the insured, 
and took an absolute assignment from the insured and the beneficiaries, 
and an assignment of all their interest by the co-executors, 


Held, That W. was entitled only to the amount with interest paid by him to 
the executors, the balance of the proceeds of the policy belonged to the 
widow and children of insured. Burnam vs. While, 688. 


2. CHANGE or Benericrary.—The right of the insured to change the bene- 
ficiary, when reserved in the policy, is not affected by a statute and 
charter provision that a policy for the benetit of a wife and children 
shall inure to their benefit, and be paid to the beneficiaries named, free 
from creditors; nor by the fact that the right was not reserved in the 
application. Hopkins vs. Hopkins, 530. 

3. NoNPAYMENT OF PREMIUM AND SURRENDER.—A wife's policy provided that 
the failure to pay a premium when due should forfeit the policy; also 
that in case of such default a paid-up policy should be granted for 
a specified amount. The insured husband prior to one of the annual 
premiums coming due, without knowledge of the wife, declared his 
inability to pay, and requested a paid-up policy. Under a suggestion 
from the company, he released a portion of the amount insured instead, 
and surrendered the policy for another of smaller amount, giving to 
the company a receipt and release on which the signature of his wife 
was forged. This policy was subsequently surrendered on a similar 
forged receipt and release because of alleged inability to pay, and a paid- 
up policy was granted. 

Held, That the original policy was forfeited through non-payment of premium 
and the beneficiary could not recover thereon. The company acted in 
good faith and could not be held responsible for the forfeiture. Miles vs. 
Conn. Mut. Life Ins. Co., 336. 

4, WHEN PREMIUMS ARE PAID FROM PARTNERSHIP FuNDS.—A partner misappro- 
priated money of the firm, and applied it to the purchase of policies on 
his life for the benefit of his wife. 

Held, On the death of the partner, that the firm was entitled to recover the 
entire amount of insurance, it having been purchased exclusively with 
their money, and not merely the premiums paid. Holmes vs. Gilman, 641. 


See Tirts 13. 
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erected, although it was intended for the use of tenants, and was stated 
in the policy to be so occupied,—held that, construing the several pro- 
visions of the application together, it did appear that the building was 
in course of construction, and, being burned before it was completed, the 
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extinguished by payment of the premiums, the debts paid were his debts, 
and not those of his wife. 

Even were there a situation, resulting from community relations, such that a 
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herself liable as widow in community; that the community is insolvent, 
or that it has been liquidated; and ‘that as a result thereof the wife has 
been found to be a debtor thereto. A wife would be entitled to a general 
settlement; non constat but that on such settlement she would be found 
its creditor. 

Where services have been rendered a succession upon the advice and with 
the consent of a particular creditor, he is estopped from contesting pay- 
ment for the same, when he concedes they have been properly performed 
and reasonably charged for. Succession of Brownlee, 312. 


See ASSIGNMENT 1; BENEVOLENT Society. 14; TirTte 10. 


WIFE’S POLICY. 


1, AssIGNMENT oF.—A policy payable to the wife and children was assigned 
absolutely in form to G., but in reality as security for money advanced for 
premiums. G. dying, his executors agreed to surrender the policy to in- 
sured, upon payment by him of a lien upon his homestead, and also the 
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Stone vs. Insurance Cos, XXI., 247 
Succession of Brownlee 
Sun Fire Office vs. Ermentrout.....X X1.,1055 
Sun Ins. Co. vs. The Hope...........XXI., 479 
Sun Mut. Ins. Co. vs. Jones.......... XXI., 56 
Supreme Council Catholic Knights 
of America vs. Franke... ......... oe 3m 
Supreme Lodge Knights of Honor 
WO. RI a sve snsreessnbesueckscsdnaeesy 
Susquehanna F.Ins.Co.vs.Mardorf.X XII., 
Sutherland vs. Standard Life & 
Accident Ins. Co 
Talcott vs. Field et al.. 
Tarbell et al. vs. Vermont Mut. Fire 


894 
208 
274 
443 


Taylor vs. Merchants & Bankers’ 

PS anid nddeckehh Kkeesisnsssaveneeey 
Thomas vs. Prudential Ins. Co......XXL., 
Thomas vs. Thomas et al.............XXL., 
Thompson vs. New York Life Ins. 

Obs vad sc Casallxen salen censwacseccsspuenen 
Thomson vs. Southern Mut. Ins. 

Ti asctasstnidncsdunewtins otecaseeneee 
Traders’ Ins. Co. vs. Race (On re- 

a sic vincencadicses sncckccccdeageee 
Traders’ Ins. Co, et al. vs. Race. XXI., 363 
Travelers Ins. Co. vs. McCarthy....X XI., 235 
Travelers Ins, Co. vs. Murray ...... XXI., 264 
Travelers Ins. Co. vs. Sheppard.....XXI., 475 
Tucker vs. United Life & Acc. Ins. 

PT Bivncincks cusnapeecteineianxassetenein 
Twiss vs.Guaranty Life Ass’n etal.X XIT., 
Ulrich vs. Reinoehl el al.............X XL, 
Universal Life Ins. Co. vs. Devore..X XI., 
Vankirk vs. Citizens’ Ins, Co XX1., 
Virginia F. & M. Ins. Co. vs. 

Saunders +» 270 
Voorheis vs. People’s Mut. Ben. 

Society 
Wagner et al. vs. Dwelling- House 

PEG Sickan: ShaeigSiubeeaeeuwassc cen 
Walker vs. German Ins. Co 


117 
656 
464 


485 


569 
539 
401 
337 
187 


192 


119 
750 


81 

Walsh vs. Mutual Life Ins. Co......XXI., 598 
Warner vs. United States Mut. 

Accident Ass’n 
Waterbury vs. Dakota Fire & Ma- 

SEG TE, Rn. ncrtecnveccsnsssccvcie XXI., 14 
Watertown Fire Ins. Co. vs. Rust...X X1.,1053 
Waycott vs. Metropolitan Life 

BU, SO cs cc uvcencucisesbansanede XXII., 399 


704 





Index of Cases Reported. 


Weed vs. Hamburg-Bremen Fire 

I Ci ccndvakinsanqagbedaches Ghana 
Weinfeld vs. Mutual Reserve 

Fund Life Ass’n 
Welsh vs. London Ass’e Corpora- 

GOR ivccndecéderncsnscanctanet.cieeeee 
‘West Coast Lumber Co. vs. State 

Investment & Ins. Co...........X XII, 
West Jersey Title & Guaranty Co. 

Wile Na nx <necensipusendenes cesses 
Westchester Fire Ins. Co. vs. Cov- 

ON ndvxnascccendsancasscnccacancueen 
Western Home Ins. Co. vs. Thorp. XXII., 
Western & Atlantic Pipe Lines vs. 

Home Ins. Co 
White vs. Pheenix Ins. Co 


White vs. Western Ass’e Co........ XXII., 305 


577 


474 


Whitney vs. National [Masonic 

MN BOR vssdcntssitvascide XXII., 
Wilcox vs. Continental Ins. Co..... XXII., 
Wilhelim vs. Des Moines Ins. Co..X XII., 
Williams vs. United States Mut. 

ROG MON. 6cccsccsans cnhsaewnnaese XXI., 
Williamsburgh City Fire Ins. Co. 

vs. Gwinn 


. ” “* 
Wist vs. Grand Lodge A. 0. U. W.XXIL., 
Wood vs. Standard Mut. Live- 

UOTE BI OR oo ca ssccncccewen ini XXII., 
Wright vs. Supreme Commandery 

OB GORING Taina cc cscccs cn cncsle 
Young vs. Ohio Farmers’ Ins. Co..X XII., 
Zimeriski vs. Ohio Farmers’ Ins. Co.XXTI., 


947 


196 
599 
371 





